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1 Sweden's human rights
commitments - especially
the rights of the child in
adoption

1.1 Introduction

This chapter describes Sweden's human rights commitments of
particular relevance to intercountry adoption activities.

1.2 United Nations (UN)

The international framework for the protection of human rights is based
on the 1948 UN Universal Declaration of Human Rights. It was followed
in 1966 by two international covenants: the International Covenant on
Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights. They constitute what is usually referred to as
the basic framework for human rights.!Since then, a number of
international conventions have been developed within the UN to protect
vulnerable individuals in areas where there has been a particular need for
protection. Sweden has acceded to a majority of the core UN human rights
conventions and regularly reports to relevant UN mechanisms on its
national efforts to ensure full respect for human rights.

The International Bill of Human Rights.

25



Sweden's human rights commitments - especially the rights of the child in adoption SOU 2025:61

1.2.1 Monitoring compliance with the conventions

The UN has developed a system to monitor respect for human rights.
The UN human rights structure consists of the UN Human Rights
Council, the UN High Commissioner for Human Rights and UN
committees that review compliance with the conventions.

The United Nations Human Rights Council (UNHRC) is tasked with
promoting universal respect for human rights, addressing situations of
human rights violations and making recommendations to UN member
states. The Council reviews the human rights situation in all countries of
the world every four years?.

The United Nations High Commissioner for Human Rights is
responsible for promoting and protecting human rights. The High
Commissioner has an Office (OHCHR), which provides advice and
practical assistance to States and works in various ways to promote and
ensure respect for human rights.

To monitor compliance with the conventions, there are special
committees with independent experts attached to them. One of the tasks
of these commiittees is to regularly examine all the States that have acceded
to the Convention. The committees often have a special rapporteur
attached to them. The Rapporteur is an independent expert appointed by
the UN Human Rights Council to examine and report on the situation in a
country or on a specific human rights issue.

1.2.2 The 1948 UN Universal Declaration of
Human Rights

After the Second World War, there was a strong desire to create a
common agreement at international level on universal and indivisible
rights so that abuses similar to those that took place during the war could
not happen in the future. On December 10, 1948, the UN General
Assembly adopted the Universal Declaration of Human Rights. The
Declaration defines what fundamental human rights are and expresses the
common will and aspiration of the UN Member States to work for human
rights, justice and equality in all countries of the world. The Universal
Declaration of Human Rights is not legally binding on the states that sign
it, but it represents a moral commitment for

2Universal Periodic Review (UPR).
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States and forms the basis of international efforts to monitor human rights
in the world's states. Based on the Universal Declaration, legally binding
conventions have been formulated and adopted by the UN General
Assembly.

The Universal Declaration consists of 30 articles that collectively
express the fundamental and universal rights and freedoms. The articles
address both what everyone is entitled to, such as freedom and
education, and what everyone is entitled to be free from, such as slavery
and torture. Article 7 states that everyone is equal before the law and is
entitled to equal protection of the law without discrimination of any
kind. Article 12 states that no one shall be subjected to arbitrary
interference with his privacy, family, home or correspondence, nor to
attacks upon his honor or reputation. Everyone has the right to the
protection of the law against such interference and attacks. Article 25
states, inter alia, that mothers and children are entitled to special care and
assistance and that all children, whether born in or out of wedlock, shall
enjoy the same social protection.

1.2.3 1959 Declaration of the Rights of the Child

Children's rights were highlighted within the League of Nations as early
as 1924 through a Declaration of Five Fundamental Principles for the
Protection and Welfare of Children.>To further strengthen children's
rights, the UN adopted a Declaration of Ten Principles in 1959. The
Declaration contained important statements of principle, but was not
binding on States under international law.*All UN Member States
endorsed the Declaration. The child was not defined in terms of age and
there was no monitoring or sanction system.’In Save the Children's
translation, it read as follows

1. The child shall enjoy all the rights set forth in this Declaration. These
rights shall be secured to every child without exception and without
discrimination on any ground such as race, color, sex, language,
religion, political or other opinion, national or

3Geneva Declaration of the Rights of the Child of 1924, September 26, 1924, League of Nations O.J.
Spec. Supp. 21, at 43 (1924).

4 Adopted by UN General Assembly Resolution 14/1386 of November 20, 1959.

O Englundh (2010), The UN Convention on the Rights of the Child: history, theory and practice, p. 23 f.

27



Sweden's human rights commitments - especially the rights of the child in adoption SOU 2025:61

the social origin, property, birth or other status of the child or his
or her family.

2. The child shall enjoy special protection and shall be given, by law or
other means, opportunities for healthy and normal physical, mental,
moral, spiritual and social development in conditions of freedom and
dignity.

3. From birth, the child should have the right to a name and a
nationality.

4. The child should enjoy social security. He or she shall have the right
to grow up and develop in healthy conditions. To this end, both the
child and its mother shall be afforded special protection and care,
including appropriate pre- and post-natal care. The child shall have the
right to adequate food, housing, rest, leisure and medical care.

5. A child who is physically, mentally or socially disadvantaged shall
be given the special treatment, education and care required by his
or her particular condition.

6. The child needs love and understanding for the full and harmonious
development of his personality. He shall, if possible, be brought up
in all circumstances in a spirit of affection and in an environment of
moral and social security. A child shall not be separated from his
mother during his early years except in exceptional circumstances.
Society and its institutions shall have a duty to provide special care for
children without families and those without adequate means of
subsistence. State benefits or other assistance for the maintenance of
children in large families should be sought.

7. The child shall have the right to education, which shall be free and
compulsory at least at the elementary stage. The child shall receive an
education which promotes his or her general knowledge and enables him
or her, in conditions of equality, to develop his or her faculties, personal
judgment and sense of moral and social responsibility and to become a
useful member of society. The best interests of the child shall be the
guiding principle for those responsible for his or her upbringing and
education: this responsibility rests primarily with the parents. The child
shall enjoy adequate opportunities for play and recreation, including
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be directed to serve the general aims of education. Society and its
institutions shall strive to realize this right.

8. In all circumstances, the child should be among the first to receive
protection and rescue.

9. The child shall be protected from all forms of neglect, cruelty and
exploitation. He or she shall not be trafficked in any form. The child
shall not be allowed to engage in gainful employment before the
appropriate minimum age. He shall in no circumstances be required or
permitted to engage in any activity or employment which is likely to
be detrimental to his health, education and training or to impair his
physical, spiritual and moral development.

10.The child shall be protected against all influences likely to produce
racial, religious or other prejudice. He shall be brought up in a spirit of
understanding, tolerance, friendship between peoples, peace and
universal brotherhood, and in the full realization that his abilities and
talents should be placed at the service of his fellow men.

1.2.4 UN Covenant on Civil and Political Rights

The UN International Covenant on Civil and Political Rights (ICCPR)
was adopted in 1966. Sweden signed the Convention in 1967 and it
entered into force on March 23, 1976 after 35 countries had acceded to
the agreement. Member states undertake to respect the fundamental rights
of their citizens, such as life, liberty and security of the person, the rule of
law, freedom of expression and democratic government. The
implementation of the Convention is monitored by the UN Human Rights
Committee (HR Committee), which regularly assesses the situation in
member countries.

Atrticle 17 states that no one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence, nor to
unlawful attacks on his honor or reputation. Everyone has the right to the
protection of the law against such interference and attacks.

According to Article 24(1), every child shall have the right to such
protection by his or her family, society and State, without discrimination
of any kind as to race, color, sex, language, religion, national or social
origin, property or birth, as is consistent with the child's status as
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minor requires. Every child must be registered immediately after birth
and given a name and the right to acquire a nationality. Furthermore,
Article 26 states that everyone is equal before the law and has the right
to equal protection of the law without discrimination of any kind. It also
states that the law shall prohibit any discrimination and guarantee
everyone equal and effective protection against any form of
discrimination.

According to Article 27, members of ethnic, religious or linguistic
minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practise
their own religion and to use their own language.

1.2.5 Convention on the Elimination of All Forms of
Discrimination against Women

The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) was adopted by the UN General Assembly in 1979. It
is one of the nine core UN conventions and, after the Convention on the
Rights of the Child, the one most countries have signed. CEDAW was
developed because the general instruments were not considered strong
enough to protect women's rights and prevent gender discrimination.
CEDAW contains 30 articles, the first 16 of which consist of definitions
and rights. They state, among other things, that States Parties shall take
measures to eliminate discrimination against women in the political and
public life of the country, to eliminate discrimination against women in
the labor market, and to address patterns of behavior that are stereotypical
and that portray one sex as superior or inferior to the other.

Article 16(f) states that, on the basis of equality of opportunity, States
shall ensure equality of rights and obligations in respect of, inter alia,
adoption. However, the best interests of the child shall always be a
primary consideration®.

6SOU 2020:63 The Convention on the Rights of the Child and Swedish law, p. 862.
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1.2.6 Declaration of Social and Legal Principles relating to the
Protection and Care of Children, in particular with regard
to National and International Placement

in foster care and adoption (1986 Declaration)

In 1986, the UN General Assembly adopted a Declaration of Social and
Legal Principles relating to the Protection and Care of Children, in
particular with regard to National and Intercountry Placement in Foster
Care and Adoption (1986 Declaration). One of the main intentions was to
reduce the problem of the sale of children and child trafficking. The
Declaration emphasizes that the child must be cared for primarily by his
or her own parents and encourages States to give high priority to the
welfare of the family and children. The Declaration provides that
intercountry adoption should be considered as an alternative solution for
the child only if the child cannot be placed in a foster’or adoptive family
or cannot be taken into care in the country of origin. Furthermore, it
emphasizes that the best interests of the child should be the primary
consideration, meaning that the interests of the child have absolute
priority and take precedence over all other interests, be they economic,
political, governmental or those of the adoptive parents. It states that the
placement of a child should not lead to undue financial gain for the
intermediaries and encourages States to establish guidelines and adopt
laws prohibiting abduction and all other acts of illegal placement of
children.

The Declaration was the first international legal instrument promoting
the principle of subsidiarity and calling on States to take active measures
to address illegal adoption practices. However, it does not contain
specific measures aimed at reducing child trafficking and is not legally
binding?®.

1.2.7 UN Convention on the Rights of the Child
(UNCRC)

The Convention on the Rights of the Child was adopted by the UN General
Assembly on November 20, 1989. Sweden ratified the Convention in
1990. 196 countries have ratified the Convention, making it the most
important convention on human rights.

7 Number of family homes.
®E Loibl (2019), The Transnational Illegal Adoption Market. A Criminological Study of the German and
Dutch Intercountry Adoption Systems, pp. 134 f.
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The Convention entered into force in Sweden on September 2, 1990. The
Swedish Parliament's decision to ratify the Convention on the Rights of
the Child was based on the Government's proposal to approve the UN
Convention on the Rights of the Child.

The bill described the articles of the Convention and their relationship to
Swedish legislation. The conclusion was that Swedish law and practice
were in general conformity with the provisions of the Convention. The
Government therefore considered that no legislative changes were needed for
Sweden to ratify the Convention.'°The Convention on the Rights of the
Child was incorporated into Swedish law on January 1, 2020, when the Act
(2018:1197) on the United Nations Convention on the Rights of the Child
entered into force.!!

The Convention is accompanied by three optional protocols adopted
after the Convention was adopted. The fact that the protocols are optional
means that the states that have ratified the Convention are not obliged to
ratify them. The optional protocols aim to clarify and develop various
parts of the Convention in different ways and are only binding under
international law for the states that have ratified them. As in the case of
other human rights conventions, it is possible in some cases to use the
optional protocols to further understand the Convention on the Rights of
the Child."*The first two additional protocols to the Convention on the
Rights of the Child were adopted by the UN General Assembly on 25 May
2000. These are the Optional Protocol on the Rights of the Child on the
involvement of children in armed conflict and the Optional Protocol on the
sale of children, child prostitution and child pornography. Sweden has
ratified both additional protocols, which entered into force in Sweden on
March 20, 2003 and February 19, 2007 respectively. The Third Optional
Protocol on an individual complaints mechanism was adopted by the UN
General Assembly on December 19, 2011 and entered into force on April
14, 2014, but has neither been signed nor ratified by Sweden.(1®). A
proposal is currently being prepared within the Government Offices of
Sweden that Sweden should ratify the Third Optional Protocol

2 SOU 2020:63 p. 91.

10 Prop. 1989/90:107 on the approval of the UN Convention on the Rights of the Child.

1 Prop. 2017/18:186 Incorporation of the UN Convention on the Rights of the Child.

12Ds 2019:23 Guidance on the interpretation and application of the UN Convention on the Rights of the

Child , p. 41.

13S0U 2020:63 p. 99 f.

14SOU 2023:40 Improved possibilities for children to claim their rights under the Convention on the Rights of the
Child.
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Structure of the Convention

The CRC consists of a preamble and 54 articles divided into three parts.
The preamble recalls, among other things, that children have the right to
special care and assistance. It emphasizes that, in order to achieve the
full and harmonious development of his or her personality, the child
should grow up in a family environment of happiness, love and
understanding. It also recalls the provisions of the 1986 Declaration.

Part I, Articles 1-41, deals with the rights of children under the
Convention and consists of so-called 'substantive articles'. These articles
deal with the child's right to have his or her basic rights and needs met.
The rights are indivisible and interdependent. The different rights are civil
and political rights, economic, social and cultural rights, and protection
from abuse and exploitation. Civil and political rights include, for
example, the right to be registered at birth, the right to a name and a
nationality, freedom of opinion and expression, and the prohibition of
torture or other inhuman treatment. Examples of economic, social and
cultural rights include the right to education, health care, social security,
play and recreation. Protection from abuse and exploitation includes
protection from physical and psychological violence, neglect, sexual
abuse and participation in war.

Part 11, Articles 42-45, addresses provisions on disseminating
knowledge of the Convention to both children and adults, provisions on
the reporting procedure and the composition of the Committee on the
Rights of the Child.

The provisions of Part I11, Articles 46 to 54, deal, inter alia, with the
signing of the Convention, ratification, the possibility and procedure for
States Parties to propose amendments to the UN Secretary-General,
denunciation and the equal validity of the original texts.

The four basic principles

Since the Convention's inception, some provisions have been established
as basic principles for both the interpretation and application of the
Convention.!3The principles are general, which means that they should

580U 2020:63 p. 98.
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guide assessments in all areas covered by the Convention. The principles
are that every child, without distinction, has human rights (Article 2) to
ensure the life and survival of the child (Article 6), that all decision-
makers shall give primary consideration to what is considered to be in the
best interests of the child in all decisions or actions concerning children
(Article 3) and finally that the child shall be able to express his or her
views

in all matters relating to it (Article 12).

Protection against discrimination

Through Article 2, a State shall respect and ensure to every child within its
jurisdiction the rights set forth in the CRC without discrimination of any
kind. Furthermore, a State shall take all appropriate measures to ensure that
the child is protected from all forms of discrimination based on the status,
actions, opinions or beliefs of a member of the family. Similar wording is
found in the basic human rights framework.

Best interests of the child

The best interests of the child in Article 3 is an overarching principle and
is the cornerstone of the Convention on the Rights of the Child.
According to the Committee on the Rights of the Child, the principle of
the best interests of the child consists of three parts: a substantive right, a
principle of legal interpretation and an approach to decision-making.'The
principle's approach means that when an individual child or a group of
children will be affected by a decision, the decision-making process must
include an evaluation of the positive and negative consequences for the
child or children. It must also justify how the best interests of the child
have been taken into account in the decision, i.e. what has been
considered to be in the best interests of the child, what criteria it is based
on and how the child's interest has been weighed against other interests.
This applies to both general policy issues and individual cases.

The article does not provide any guidance on what is meant by the best
interests of the child. The best interests of the child is thus a broad and open
concept. The wording can be said to allow for flexibility. At the same time,
the

1Ombudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No. 14 (2013) on the right of the child to have the best interests of the child a primary
consideration. CRC/C/GC/14, p. 6.
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the Committee has stated that flexibility can be used for manipulation.
The Committee on the Rights of the Child has pointed out that the best
interests of the child can be applied in an adaptable manner based on an
individual child's situation, circumstances and needs. However, the other
provisions of the Convention can be said to set a minimum level of what is
good for a child in different situations. Like all other provisions of the
Convention, Article 3(1) must be seen in the light of the other provisions of
the Convention. The Committee on the Rights of the Child has
emphasized that the meaning of the best interests of the child must be
determined on a case-by-case basis in the light of the specific situation and
circumstances of the individual child or children concerned. However, the
Committee has emphasized that an adult's personal assessment of a
child's (or children's) best interests cannot take precedence over the
rights under the Convention; no right can be restricted by a
discretionary interpretation of the child's best interests. Thus, an
assessment of a child's best interests cannot lead to a solution that
contradicts any of the other provisions of the Convention!”.

The assessment of the best interests of the child should be carried out
uniquely in each case, based on the specific circumstances of the
individual child, group of children or children in general. These
circumstances relate to individual characteristics of the child or children,
such as age, gender, maturity and experience. They may also relate to
belonging to a minority group, or having a physical, sensory or
intellectual disability. Circumstances may also relate to the social and
cultural context in which the child or children find themselves, such as
the presence or absence of parents, whether the child lives with them, the
quality of relationships between the child and his/her family or caregivers,
the living environment from a safety perspective, whether family,
relatives and caregivers have access to good alternative resources, and so
on's,

The best interests of the child shall always be a primary consideration,
but need not always be decisive.!’If other interests are allowed to prevail, the
decision-making authority must be able to demonstrate that the relevant
interests in the individual case have been weighed. In the case of adoptions,
the Convention goes even further and requires States t o ensure that the best
interests of the child are a primary consideration, see further Article 21
below.

17SOU 2020:63 The Convention on the Rights of the Child and Swedish law, p. 189 f.

180mbudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No. 14 (2013) on the right of the child to have his or her best interests taken into account in the first
place, p. 48.

19SOU 2020:63 p. 99.
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The child's right to life, survival and development

Article 6 guarantees a child the fundamental right to life, which is also
expressed as a universal human right in the Universal Declaration of
Human Rights and the International Covenant on Civil and Political
Rights. Furthermore, the survival and development of a child shall be
ensured to the maximum extent of a State's ability. Since a child's
existence is a precondition for the enjoyment of the other rights in the
Convention, Article 6 takes on a natural priority and thus becomes
fundamental to the whole implementation of the Convention.

The child's right to life and development means that the child has a
right to be cared for and protected, that the child has a right to love and
security and that the child has a right to a stable and lasting relationship
with his or her parents.?The preamble to the Convention on the Rights of
the Child states that the family is the fundamental unit of society and the
natural environment for the development of children. In order for the child
to achieve the full and harmonious development of his or her personality,
the child should grow up
in a family environment characterized by happiness, love and
understanding. Article 18 concerns the division of responsibilities
between the child's parents and the State and must be read in conjunction
with Article 5 on the rights and duties of parents and families, Article
3(2) on the State's obligation to ensure the protection and care of the
child, and Article 27 on the parents' responsibility for the child's material
well-being. In turn, the State must provide parents with appropriate
support and assistance and when the parents
parents are unable to fulfill their obligations, the state must step in and
ensure that the rights and needs of the child are met.

The child's right to express their views

According to Article 12, a State shall ensure to a child who is capable of
forming an opinion the right to express it freely in all matters affecting
him or her. The views of the child shall be taken into account in
accordance with his or her age and maturity. In order to ensure this right,
the child shall in particular be given the opportunity to be heard in all
judicial and administrative proceedings. This may be done directly or
through a representative or an appropriate body. The child shall be heard
in a manner consistent with national procedural rules.

20S0U 2000:77 Omhdiindertagen - Samhdillets ansvar for utsatta barn och unga p. 57.
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When a child is to be adopted, the Committee on the Rights of the
Child considers it essential that the child be consulted. The Committee
urges all States Parties to always, where possible, inform the child of the
effects of adoption or other placement and to ensure through legislation
that the child is able to express his or her views.?! At the same time, the
Committee on the Rights of the Child has stated that a child has the right
to refrain from exercising his or her right; expressing views is a choice
for the child, not an obligation. States Parties must ensure that the child
receives all the information and advice necessary to make the decision
that is in the best interests of the child.??

The child's right to a name, identity and knowledge of their origin

According to Article 7, the child shall be registered immediately after
birth and shall have the right from birth to a name, the right to acquire a
nationality and, as far as possible, the right to know who his or her
parents are and to have their care. These rights should be understood as
part of a child's right to survival and development. For example, the
Committee on the Rights of the Child recommends that, as a first step
towards ensuring the rights to survival and development, a State should
take all necessary measures to ensure that all children are registered at
birth. According to the Committee, this can be achieved through a
universal, well-managed registration system that is free and accessible to
all. To be effective, the system must be flexible and responsive to
families' circumstances, for example by providing mobile registration
units where needed?’

Some States have submitted declarations and reservations on Article 7,
in particular to ensure the anonymity of genetic parents in the case of
adoption or donors in the case of artificial insemination. The Committee
on the Rights of the Child has stressed the importance of a State
recognizing different forms of family formation and that the concept of
parent should therefore be interpreted broadly. According to the
Committee, the concept includes biological/genetic parents, adoptive
parents, foster parents and members of the extended family

210mbudsman for Children. Swedish translation of the General Comment of the Committee on the
Rights of the Child No 12 (2009) The right of the child to be heard (CRC/C/GC/12) p. 55 and 56.
220mbudsman for Children. Swedish translation of the General Comment of the Committee on the
Rights of the Child No 12 (2009) The right of the child to be heard (CRC/C/GC/12) p. 16.
Z0Ombudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No 7 (2005) Implementation of the rights of the child in early childhood (CRC/C/GC/7) p. 25.
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according to local custom. In this context, it would be reasonable to
assume that parents include both the genetic parents, as this may be
important for medical and other reasons, and the parents at birth?*.

The right to know the parents is not absolute. The wording of the
Article indicates that a child should have this right as far as possible. This
wording was questioned by several countries' delegates, as it was
considered that it could give rise to an arbitrary interpretation of the
Article. One way of ensuring this right as far as possible is for a child to
be registered at birth and for a State to ensure that the information on the
origin of the child held by the authorities is preserved, in particular as
regards information on the identity of the parents and medical history.
For this to be possible, there must be information to preserve. There are
situations where it is impossible to ensure that a child will know his or
her parents, for example where the identity of the child's parents is
unknown. It may also be that the mother does not know who the father is
or cannot be induced to tell who the father is.?’

The child's right to be cared for by their parents

Atrticle 7 provides that the child has the right to be cared for by his or her
parents as far as possible. This Article is closely linked to Article 9 which
requires States Parties to ensure that a child is not separated from his or
her parents against their will except in cases where the competent
authorities, subject to judicial review, in accordance with applicable law
and procedures, find that such separation is necessary for the best
interests of the child. Such a decision may be necessary in a particular case,
for example in the case of abuse or neglect of the child by the parents or
where the parents are living apart and a decision has to be made as to
where the child should live. States Parties shall respect the right of the
child who is separated from one or both parents to maintain on a regular
basis a personal relationship and direct contact with both parents, except
where this is contrary to the best interests of the child.

24S0U 2020:63 p. 358.
25S0U 2020:63 p. 359.
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Article 16 states that no child shall be subjected to arbitrary or
unlawful interference with his or her privacy, family life, home or
correspondence, nor to unlawful attacks on his or her honor and
reputation. The child has the right to the protection of the law against
such interference or attacks. Article 16 applies to all children without
discrimination. The child's right to privacy shall be protected in all
situations, including in the family and in care.

The child's right to maintain his or her identity

According to Article 8, the child has the right to maintain his or her
identity, including citizenship, name and family relations as recognized
by law, without unlawful interference. If a child is unlawfully deprived of
some or all of his or her identity, States Parties shall provide appropriate
assistance and protection with a view to re-establishing the child's
identity. The article has its origins in the experiences of the opposition in
Argentina during the military dictatorship. Children of the opposition
were taken away from their parents and adopted by pro-regime families.
Article 8 aims to prevent this type of child abduction?®

The Committee on the Rights of the Child has not developed a general
comment in relation to Article 8 and the concept of "identity". However,
in a general comment on the best interests of the child, the Committee
has stated that a child's identity includes characteristics such as gender,
sexual orientation, national origin, religion and beliefs, cultural identity
and personality.?”(The article states that a State shall respect the right of
a child to maintain his or her identity without unlawful interference. In the
light of Article 3 on the best interests of the child, there could be
occasions when it is justified to lawfully deprive a child of parts of his or
her identity, for example in the context of adoption or in the case of a
child in need of protection:

The obligation to restore the child's identity applies regardless of
whether a child has been deprived of part or all of his or her identity. This
means that if a child is deprived of only his or her name for any reason, a
State must provide appropriate support and protection in order to restore
the child's name.

260ffice of the United Nations High Commissioner for Human Rights (2007), Legislative History of the
Convention on the Rights of the Child Volume I, p. 133 f.

2’Ombudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No. 14 (2013) on the right of the child to have the best interests of the child a primary
consideration (CRC/C/ GC/14), p. 55.

28SOU 2020:63 p. 388.
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The same applies if a child is deprived of his or her nationality, family
relations or any other part of his or her identity. What is meant by appropriate
support and protection in order to quickly re-establish a child's identity is
not clear from the article or from the travaux préparatoires to the
Convention. The wording leaves it to the discretion of each State to
determine the support and protection to be provided, with the only
limitation that the support and protection must be appropriate to the
purpose and sufficiently effective to ensure that the restoration is rapid.
However, what is meant by 'prompt' is not defined by the Convention
either. The Committee on the Rights of the Child has stated that where a
child's identity documents have been illegally obtained for the child, and the
child requests the restoration of his or her identity documents, a State should
take action including by issuing corrected documents 2°.

The child's right to protection, support and alternative care

According to Article 19, society has a duty to take measures to protect
children from physical and mental abuse by their caregivers. This is to
be achieved by the State taking all appropriate legislative,
administrative, social and educational measures to protect the child
from all forms of physical or mental violence, injury or abuse, neglect
or negligent treatment, maltreatment or exploitation, including sexual
abuse, while in the care of parent(s), guardian(s) or any other person.
According to Article 20 of the CRC, a child who is temporarily or
permanently deprived of his or her family environment, or who cannot be
allowed to remain in that environment for his or her own good, has the
right to special protection and assistance by the State. States Parties shall
ensure, in accordance with their national law, alternative care for such a
child. Such care may include, inter alia, placement in family homes,
kafalah in Islamic law3°, adoption or, if necessary, placement in appropriate
institutions for the care of children. When considering solutions, due
account shall be taken of the desirability of continuity in a child's
upbringing and of the child's ethnic, religious, cultural and linguistic
background. A child belonging to an indigenous or national

29 SOU 2020:63 p. 389.
30A permanent form of foster care.
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minorities also have the right to their own cultural life (see Article 30).
Furthermore, a child has the right to maintain contact with his or her
parents unless this is contrary to the best interests of the child (compare
Article 9). The Committee on the Rights of the Child has expressed that
the principle of family unity should be taken into account in a placement,
for example siblings should not be separated. Age should also be taken
into account. The Committee underlines that placement should always be
assessed on a case-by-case basis and that tailor-made solutions are
needed based on the child's needs and actual situation3!.

The rights of the child in adoption

In addition to the provisions of Article 20, children who are adopted are
further protected by Article 21, which states that States Parties which
recognize or permit adoption shall ensure that the utmost importance is
attached to what is considered to be the best interests of the child.
Furthermore, it is clear from the travaux préparatoires to Article 21 of the
Convention that it was important that the wording clearly referred to the best
interests of the child and not the parents. No otherinterests may be given
greater weight than the best interests of the child in an adoption.’?According
to the Committee on the Rights of the Child, an individual assessment
of the best interests of the child must be carried out in each case, based on
the specific circumstances of the individual child. According to the
Committee on the Rights of the Child, the best interests of the child shall
be a primary consideration in adoption decisions.’*The wording differs from
that of Article 3 (the fundamental principle of the best interests of the
child). Article 3 states that in all actions concerning children, the best
interests of the child shall be a primary consideration. Article 3 implies
that interests other than those of the child may also be taken into
account.

States Parties shall ensure that the adoption of a child is authorized
only by competent authorities who, in accordance with applicable law and
procedures and on the basis of all relevant and reliable information, decide
that the adoption is permissible having regard to the child's status in
relation to parents, relatives and legal guardians and that, where required,
the persons concerned have given informed consent to the adoption on
the basis of such

3l0mbudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No. 6 on the treatment of unaccompanied and separated children outside their country of origin
(CRC/C/GC/6) p. 40.

32 SOU 2020:63 p. 868.

30Ombudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No. 14 (2013) on the right of the child to have the best interests of the child a primary consideration
(CRC/C/GC/14), p. 38 and 48.
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advice that may be needed. What is to be regarded as a competent
authority is not explicitly stated in the Convention. However, for an
authority to be competent, it is reasonable to assume that it should be
regulated which authorities or organizations have the task of examining
adoption decisions®4-

Article 21(a) also states that the persons concerned must have given
their informed consent to the adoption, if required and on the basis of such
advice as may be necessary. The persons concerned are not specified, but it
should be obvious that parents, guardians and the child are concerned. This
means that the child's consent may also be required. The article does not
specify any age limits for when a child can give consent. However, the
Committee on the Rights of the Child has emphasized in its dialogue with
various states the importance of requiring the consent of children over
12 years of age for an adoption to take place’>.

What it means for consent to be informed is not explained in detail in
the Article or in the travaux préparatoires to the Convention. The doctrine
makes it clear that the concept was introduced to ensure that the consent
was given voluntarily and that the person giving consent understands the
consequences of the adoption.3*Nor does the Article make it clear what
advice may be needed. However, it does state that informed consent may
be given on the basis of such counseling if required. This should imply that
the counseling should contain information leading to the fact that the
person giving consent has understood the consequences of an adoption.
Article 16 of the 1986 Declaration?’states that sufficient time and
adequate counseling should be given to the child's own parents, the
prospective adoptive parents and, where appropriate, the child, in order to
enable decisions to be made about the child's future at the earliest
possible stage,

Unlike the other articles of the Convention, Article 21 applies only to
those States which recognize and permit adoption. The original proposal
aimed to introduce an obligation to facilitate adoption where appropriate,
but several Islamic States opposed this wording because under Islamic
law it is not possible to

34 S0U 2020:63 p. 869.

35 S0U 2020:63 p. 870 f.

36 J. Tobin (2019), The UN Convention on the Rights of the Child. A Commentary, p. 794 f.

37UN Declaration of Social and Legal Principles relating to the Protection and Care of Children,
especially with regard to national and international foster care and adoption. 3¥SOU 2020:63 p. 871.
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adoption.*Islamic law has instead developed kafalah, which is a permanent
form of foster care.*’

Intercountry adoption may be considered as an alternative form o f care
if the child cannot be cared for by other appropriate means in his or her
country of origin. Article 21 should also be read in relation to Article 20(3)
which states that a child deprived of his or her family environment shall be
placed in a child care institution only if necessary. What is in the best
interests of an individual child, some form of placement in the child's
country of origin, including placement in an institution, or
intercountry adoption must be assessed on the basis of a variety of
factors, such as age, language, culture and family circumstances.*' The
existence of a hierarchy is also evident from Article 17 of the 1986
Declaration, which contains similar wording. The possibility of taking the
child into care in his or her own country must be considered first.*?

An important principle is to prevent intercountry adoption from
leading to undue financial gain for the persons involved in it. States
Parties shall, where appropriate, enter into such bilateral and multilateral
agreements as may be necessary to ensure that adoptions are carried out
through competent authorities and bodies. It should also be mentioned
that Article 35 requires States to take all appropriate national, bilateral
and multilateral measures to prevent the abduction and sale of or traffic
in children for any purpose and in any form, see below. The same is
mentioned in the Optional Protocol to the CRC on the sale of children,
child prostitution and child pornography. Similar wording is also found in
Article 20 of the 1986 Declaration, which, according to the travaux
préparatoires of the Convention on the Rights of the Child, was one of
the starting points for Article 21.

Rights of children with disabilities

Atrticle 23 recognizes that a child with a physical or mental disability
should enjoy a full and decent life. This should be done in conditions that
ensure dignity, promote self-confidence and enable the child's active
participation

3 3. Tobin (2019), p. 766.
4 SOU 2020:63 p. 828.
417, Tobin (2019), p. 796.
42 .30U 2020:63 p. 871 £.
430U 2020:63 p. 873.
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in society. The article also recognizes the right to special care for a child
with a disability. Furthermore, a State shall ensure, within its available
resources, that the child and those responsible for his or her care receive
support aimed at ensuring that the child has effective access to services in
a manner that contributes to the child's fullest possible integration into
society and individual development.*In relation to Article 6, Article 23
requires a State to provide a child with disabilities and the child's parents
or others responsible for the child's care with support that promotes the
child's survival and development.**The Committee on the Rights of the
Child has stated that children with disabilities are best cared for in their
own home environment, provided that the family receives adequate
assistance in all areas.*¢

Rights of children belonging to minorities and indigenous peoples

In States where there are ethnic, religious or linguistic minorities or persons
belonging to an indigenous people, a child belonging to such a minority or
indigenous people shall not be denied the right, in community with other
members of his or her group, to enjoy his or her own culture, to profess and
practise his or her own religion, or to use his or her own language (Article
30).

The right to have a cultural life of one's own should also be seen in the
light of Article 7 on the right to a name and Article 8 on the right to
maintain one's identity. The Committee on the Rights of the Child
emphasizes that a State should ensure that children belonging to an
indigenous people can have traditional names chosen by their parents in
accordance with their cultural traditions, and the right to maintain their
identity.#

Protection against child trafficking

Article 35 requires States Parties to take all appropriate national, bilateral
and multilateral measures to prevent the abduction and sale of or trafficking
in children for any purpose or in any form.

States Parties shall protect the child from all other forms of exploitation

4 S0U 2020:63 p. 920.
4 S0U 2020:63 p. 922.
46.SOU 2020:63 p. 932.
47S0OU 2020:63 p. 1174.
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exploitation which may harm the child in any way (Article 36. The article
covers abductions both within a country and between countries. An
abduction need not involve any remuneration or have a commercial
motive*s,

It is not clear from the Article what is meant by the sale or trafficking
of children. Article 2 of the Protocol to the CRC on the sale of children,
child prostitution and child pornography defines the sale of children as
"any act or transaction whereby a child is transferred from one person or
group of persons to another for payment or other consideration". It
follows from the Protocol that the improper inducement of consent to the
adoption of a child in violation of applicable international legal
instruments on adoption is covered. This shall apply regardless of whether
the offence is committed within a country or is transnational, and
regardless of whether it is committed in an organized manner or by an
individual,*see further below.

Right to rehabilitation and social reintegration

Article 39 requires States Parties to take all appropriate measures to
promote the physical and psychological rehabilitation and social
reintegration of a child who has been subjected to any form of neglect,
exploitation or abuse; torture or any other form of cruel, inhuman or
degrading treatment or punishment; or armed conflict. Such rehabilitation
and reintegration shall take place
in an environment that promotes the child's health, self-respect and dignity.

The scope of application of the Article is not limited to the victimizer,
but includes public and private actors as well as individuals. It can be a
public official, family member, stranger or another child. There is also no
geographical limitation. The abuse does not have to have been committed
in Sweden; the article is also applicable to a child who is in Sweden but
has been abused abroad®?

The concept of rehabilitation covers measures to promote a child's
physical and psychological recovery or recuperation. Through Article

4 S0U 2020:63 p. 1356.
480U 2020:63 p. 1357.
0SOU 2020:63 p. 1524.
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In addition, under Article 24, a child has the right to access health care
and rehabilitation, regardless of the reason for the need.>!

Optional Protocol on the sale of children, child pornography and
child prostitution

The Protocol begins with a preamble explaining the background and
purpose of the Protocol. The preamble states, inter alia, that the States Parties
to the Protocol have been seriously concerned by the widespread and
increasing international trafficking in children for the purpose of sale, child
prostitution and child pornography and that they have taken into account
that, in order to better achieve the aims of the Convention on the
Rights of the Child and the implementation of its provisions, in particular
Articles 1,11,21 and 32 to 36, it is appropriate to expand the
measures that States Parties should take to ensure the protection of children
from sale, child prostitution and child pornography. Furthermore, it is
clear that the Protocol aims at a comprehensive approach and consequently a
comprehensive response to the problems of sale of children, child
prostitution and child pornography.

Article 1 requires States to prohibit the sale of children, child
prostitution and child pornography in accordance with the provisions of
the Protocol. Article 2 defines certain terms used in the Protocol. It states
that for the purposes of the Protocol

a) 'sale of a child' means any act or transaction whereby a child is
transferred by one person or group of persons to another in return for
payment or other consideration

b) 'child prostitution' means the use of a child in sexual acts for payment
or any other form of remuneration

¢) 'child pornography' means any representation, of any kind, of a
child engaged in real or simulated gratuitous sexual activities or any
representation of the sexual organs of a child for primarily sexual purposes

Atrticle 9(3) requires States to take all feasible measures to ensure that all
appropriate assistance is provided to victims of the crimes referred to in the
Protocol, including full reintegration into society and full physical and
psychological recovery. States shall also ensure, in accordance with Article
9(4), that all child victims of the crimes

S1SOU 2020:63 p. 1524.
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specified in the Protocol have access to appropriate procedures to seek,
on a non-discriminatory basis, compensation for damage from those
legally responsible.

According to the Committee on the Rights of the Child, the prohibition of
the sale of children covers not only sexual exploitation, but also the transfer
of organs, forced labor and situations where adoption constitutes the sale of
children’2.

1.2.8 UN Convention against Transnational Organized Crime and
the Palermo Protocol

In December 2000, the UN Convention against Transnational Organized
Crime (UNTOC) and its supplementary Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children
(Palermo Protocol) were opened for signature. A bill proposing that
Sweden approve the UN Convention against Transnational Organized
Crime was submitted to the Riksdag in June 2003.53The Riksdag adopted
the Government's proposal and the Convention entered into force on 29
September 2003.

The Palermo Protocol entered into force in Sweden on December 25,
2003. According to Article 2, the purpose of the Palermo Protocol is to
prevent and combat trafficking in persons, especially women and children.

children, to protect and assist the victims of such trafficking with full
respect for their human rights, and to promote cooperation among States
to achieve these aims. Through the drafting of the Palermo Protocol, a
legally binding definition of trafficking in human beings has been agreed
at the global level for the first time. Article 3(a) defines such trafficking by
listing various acts (recruitment, transportation, transfer, harbouring or
receipt) committed by certain means (threat or use of force or other forms
of coercion, abduction, fraud, deception, abuse of power or abuse of
power or of a person's position of vulnerability or the giving or receiving of
payments or benefits to achieve the consent of a person having control
over another person) for the purpose of exploitation (at least the
exploitation of the prostitution of others or other forms of sexual
exploitation, forced labor or services, slavery

22The Committee on the Rights of the Child. Guidelines regarding the implementation of the Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography. CRC/C/156, Distr.: General September 10, 2019, TII. A. 14. ¥*Prop. 2002/03:146 Sweden's
accession to the United Nations Convention against Transnational Organized Crime.
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or practices similar to slavery, servitude or the removal of organs). As
regards trafficking in children, Article 3(c) specifically states that the
recruitment, transportation, transfer, harbouring and receipt of children
for the purpose of exploitation shall be considered trafficking in human
beings, even if none of the means set out in Article 3(a) have been used.
Atrticle 3(d) defines a child as a person below the age of 18.

According to Article 10(1), law enforcement, immigration and other
relevant authorities of the States shall cooperate with each other, as
appropriate, by exchanging information in accordance with their national
law. This information shall be used to determine whether persons
crossing or attempting to cross a national border with travel documents
belonging to other persons, or without travel documents, are perpetrators
or victims of trafficking in human beings and the types of travel
documents that persons have used or attempted to use to cross a national
border for the purpose of trafficking in human beings.

1.2.9 2030 Agenda

On September 25, 2015, the UN General Assembly adopted the 2030
Agenda for Sustainable Development. The Agenda commits all UN
member states to work towards achieving a socially, environmentally and
economically sustainable world by 2030. The Agenda contains 17 goals
and 169 targets, known in Sweden as the Global Goals. These replace the
previous Millennium Development Goals, but are more comprehensive.
The goals of the 2030 Agenda are universal and are to be applied in all
countries that share responsibility for their implementation. They are also
integrated and indivisible. The 2030 Agenda makes clear that sustainable
development is essential for a shared future and that all three dimensions
of sustainable development - economic, environmental and social - must
work together. The Agenda facilitates and supports cross-sectoral work at
all levels of society, which is a prerequisite for sustainable development.

The rights of the child in the adoption process are directly linked to
several goals and targets of the Agenda, such as Goal 1 on eradicating
poverty, Goal 10 on reducing inequalities and Target 16.2 on protecting
children from abuse, exploitation, trafficking and violence.
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Ensuring compliance with the rights of the child is part of the process of
meeting the SDGs and, by extension, implementing the 2030 Agenda.

1.3 Council of Europe

The Council of Europe was established after the Second World War to
ensure respect for human rights and fundamental freedoms. Within the
framework of the Council of Europe, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) was
drafted, as well as two conventions on child adoption: the 1967 Council
of Europe Convention on the Adoption of Children and the 2008
Council of Europe Convention on the Adoption of Children.

1.3.1 European Convention for the Protection of
human rights and fundamental freedoms

The European Convention was opened for signature on November 4,
1950 and entered into force on September 3, 1953. Sweden signed the
Convention on November 28, 1950 and ratified it just over a year later,
on February 4, 1952. On January 1, 1995, the European Convention was
incorporated by a special law: the Act (1994:1219) on the European
Convention for the Protection of Human Rights and Fundamental
Freedoms.>*The European Convention can thus be applied directly by
Swedish courts and authorities. A rule has also been introduced into the
Instrument of Government to the effect that laws or regulations may not
be enacted in contravention of the provisions of the ECHR (Chapter 2,
Section 19 of the Instrument of Government). The Convention can thus in
practice be equated with the Constitution, which means that it differs from
other conventions that Sweden has ratified, such as the Convention on the
Rights of the Child. The Convention thus has a special status and
importance in Swedish law.

What also distinguishes the ECHR from other international
conventions (e.g. the Convention on the Rights of the Child) is that
individuals have been given the right to appeal to a common court, the
European Court of Justice.

S4Prop. 1993/94:117 Incorporation of the European Convention and other rights and freedoms.
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Court, which has the power to give judgments binding on the respondent
State under international law. Anyone who considers that his or her rights
under the Convention have been violated may therefore apply to the
European Court of Human Rights for a ruling after national remedies have
been exhausted.

The right to family life

Article 8 states that everyone has the right to respect for his private and
family life. However, in certain exceptional cases it may be permissible, or
even necessary, to restrict this right. These exceptions fall under paragraph
2 of the Article and include situations which are both supported by national
law and necessary in view of certain stated aspects of a democratic society.

Several judgments of the European Court of Human Rights show that
the relationship between the child and the family of origin is central to the
family life that Article 8 is intended to protect. Family ties other than
parenthood may constitute the family life of children. Siblings are usually
part of a child's family life>>and grandparents may also be included in some
cases>®

Article 8 has been held to confer special rights on adopted
persons.’’The Council of Europe also has two specific conventions on
this issue: the 1967 Council of Europe Convention on the Adoption of
Children and the 2008 Council of Europe Convention on the Adoption of
Children, see below. Countries have been condemned by the European
Court of Human Rights for violating Article 8 of the ECHR when they
have not taken sufficient account of the adoptee's right to his or her
origin.’®The Court has ruled that the right to information about one's
origin is part of the right to privacy under Article 8 of the ECHR. In cases
where two rights are in conflict, a balance must be struck between them.
For example, the mother's right to anonymity versus the child's right to
information about his or her origin. A country may not categorically
accommodate one of the rights holders at the expense of the other, but a
balance must be struck.

3Qlsson v Sweden (no. 1) no. 57324/08 of May 13, 2014 and Moustaquim v Belgium no. 12313/86 of
February 18, 1991.

S%Vermeire v. Belgium No 12849/87 of November 29, 1991, Marckx v. Belgium No 6833/74 of June 13, 1979,
Bronda v. Italy 40/1997/824/1030 of June 9, 1998 and Scozzari and Giunta v. Italy Nos 39221/98 and
41963/98 of July 13, 2000.

SEuropean Union Agency for Fundamental Rights (FRA) and Council of Europe (2015),

Handbook on European law relating to the rights of the child, p. 109 et seq.

3Godelli v Italy no. 333783/09 of September 25, 2012.
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Prohibition of discrimination

Article 14 states that the enjoyment of the rights and freedoms set forth in
the Convention shall be secured without discrimination on any ground such
as sex, race, color, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth or
other status.

1.3.2 1967 and 2008 Council of Europe Conventions on
adoption

In 1967, the Member States of the Council of Europe agreed on a
Convention on the adoption of children. Sweden ratified the Convention
in the same year.>*The Convention was created in order to unify the rules
on adoption at a time when there were major differences in the approach
to and procedure for adoption. The Convention regulates the handling of
adoption cases by the authorities but also contains substantive adoption
rules. For an adoption to be valid, it must have been granted by a judicial
or administrative authority. The Convention also deals with the consents
required for an adoption to take place (Article 5). The consent of the
parents must be obtained in the case of a child of a marriage, and that of
the mother in the case of a child born out of wedlock. If the child has no
parents capable of giving consent, the consent of the person or body
exercising parental authority in their place is required. In certain special
cases, consent may be omitted or refusal of consent may be disregarded.
The mother's consent to adoption may not be given until a certain period,
not less than six weeks, has elapsed after the birth of the child. If no such
period is prescribed by law, sufficient time shall have elapsed since the
birth of the child to enable the mother, in the opinion of the adoption
authority,tor e ¢ o v e r sufficiently from the birth. Measures shall be
taken to prevent any undue advantage being taken of a child given up for
adoption (Article 15). Following the introduction in 2003 of rules
allowing two registered partners to adopt a child jointly, and for one
registered partner to adopt the child of the other registered partner,
Sweden withdrew from the Convention in the same year.

Given that many of the provisions of the 1967 Council of Europe Convention on
adoption were considered obsolete and in conflict with

*Prop. 1968:114 with a proposal for an Act on the amended wording of Chapter 4. 5 § Parental Code, etc.
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With the case law developed by the European Court of Human Rights,
work began in 2003 to develop a new convention on the adoption of
children. The 2008 Council of Europe Convention on Adoption was
adopted by the Council of Europe on November 27, 2008. The aim of
this Convention is basically the same as that of the 1967 Convention,
namely to harmonize the substantive law of the Member States by
prescribing minimum rules. Changes in the Convention compared to the
1967 Council of Europe Convention on Adoption include requiring the
father's consent to the adoption even when the child is born out of
wedlock and requiring the child's consent if the child has reached
sufficient maturity to understand the subject matter. States may also
apply the provisions of the Convention in relation to registered partners
and heterosexual and homosexual cohabitants.

The two Conventions have had little impact as they only regulated
intercountry adoptions in European countries (and not at global level).
They were mainly ratified by traditional receiving States®.

1.4 The Hague Conference on Private
International Law (HCCH)

The Hague Conference on Private International Law (HCCH) is an
intergovernmental organization working for the gradual unification of the
rules of private international law in the participating countries.®' The
HCCH is governed and financed by its members.®?

The HCCH's mission is to provide internationally agreed solutions
through the negotiation, adoption and implementation of international
treaties, the Hague Conventions, and instruments that can guide States in
developing their own legislative solutions. Since its inception, over 50
conventions and instruments have been adopted through the HCCH.

The HCCH has a secretariat, the Permanent Bureau, based at
The Permanent Bureau consists of a Secretary-General and four secretaries,
as well as some thirty officials who prepare and organize meetings and
carry out the necessary studies on the subjects

S0 E. Loibl (2019), p. 133 f.
! Article 1 Statute of the Hague Conference on Private International Law.
%2Currently 91 Member States.
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63Unlike the UN, the HCCH has no system for monitoring compliance
with the conventions. However, the Permanent Bureau carries out
extensive work to support the effective implementation of HCCH
conventions and instruments, including through the publication of
explanatory reports, guides to good practice and other materials. It also
provides training and technical assistance.

14.1 1965 Hague Convention

In the 1950s and 60s, European working groups were set up to discuss
adoption legislation. In 1957, the UN Technical Assistance
Administration and the International Social Service (ISS) convened a
conference of experts on intercountry adoption to develop a set of basic
principles. In the 1960s, the European Seminar on Inter Country
Adoption was held in Leysin, Switzerland, which used these principles to
develop and disseminate a charter that became the basic
framework/standard for intercountry adoption. Among the topics
discussed at the Leynar seminar was the drafting of the first multilateral
private international agreement on intercountry adoption to address
urgent issues of court procedures for adoption. This culminated in the
1965 Hague Convention on Jurisdiction, Applicable Law and the
Recognition of Decisions Relating to Adoption.®*The treaty regulated
rules of jurisdiction, choice of law and mutual recognition of adoption
decisions. It also stipulated that an adoption should only be granted if it is
preceded by a thorough examination of the best interests of the child. The
Convention dealt primarily with the international legal aspects of
intercountry adoption, but did not provide any practical guidelines on the
procedures to be followed in this respect. This was probably the reason
why it was only ratified by three States (Austria, the United Kingdom and
Switzerland)®>.

The Convention meant that either the country of nationality of the
adoptive parents or the country where they lived had jurisdiction to
decide on the adoption. This was to ensure the legal status of the child
in

93 Articles 5 and 6 of the Statute of the Hague Conference on Private International Law.

%The Hague Convention on Jurisdiction, Applicable Law and Recognition of Decrees Relating to Adoption,
15 November 1965.

(69E Toibl (2019), p. 133 f. and M. Jinterd-Jareborg (1994), Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption. Nordic Journal of Law 63:185-203, p. 186.
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the country where the child was expected to grow up. The court in that
country would apply its national law to the adoption. The child's national
law would also have a bearing on the child's adoptability®®.

In 1965, the Government appointed a committee to review the
regulation of international adoptions. The provisions of the Act (1904:26 p. 1)
on certain international legal relationships concerning marriage and
guardianship were considered to be partly outdated and lacked regulation
of the competence of Swedish authorities in international adoption cases and
provisions on the legal effects of international adoptions.®’In 1969, the
committee issued its final report®®proposing a law on international legal
relationships concerning adoption, which proposal presupposed Sweden's
accession to the 1965 Hague Convention.®However, Sweden did not
ratify the Convention.

1.4.2 1993 Hague Convention on Protection of
Children and Cooperation in respect of
Intercountry Adoption

In the late 1980s, it was recognized that the number of intercountry
adoptions had increased dramatically in many countries since the late
1960s and that this raised many complex issues. There was a need for
legally binding rules and a system of cooperation between countries. In
1988, when the number of intercountry adoptions peaked at over 19 000
and it was clear that previous international legal instruments were
insufficient to eliminate abuses, the Permanent Bureau of the Hague
Conference proposed the preparation of a draft Convention on the
adoption of children from abroad.”The result was the Convention on
Protection of Children and Co-operation in Respect of Intercountry
Adoption (1993 Hague Convention), adopted in The Hague on 29 May
1993.

The Convention contains rules to ensure that the best interests of the
child are taken into account in intercountry adoptions, provisions on
cooperation between States and rules that adoptions carried out

©OK Lee (2021), The Global Orphan Adoption System: South Korea's Impact on It's Origin and
Development, p. 39.

$7SOU 1969:11 International Adoption Law, p. 37.

%8 SOU 1969:11.

0 Hellberg (1977), International adoptions - current problems against a legal-historical background.
SvJT 1977, p. 728 ff.

NE_ Loibl (2019), p. 131 £,
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in accordance with the Convention shall be recognized by the other
Contracting States. The aim is to ensure that intercountry adoptions take
place within a system of cooperation between the States Parties to the
Convention and that responsibility for adoptions is shared between the
country of origin and the country of destination. The Convention is the
most significant attempt to address illegal and commercial practices in the
intercountry adoption system.”! A Member State is only formally obliged
to apply the provisions of the Convention in relation to other Member
States. However, in November 2000, a so-called Special Commission
adopted a recommendation that Member States should apply, as far as
practicable, the standards and guarantees contained in the Convention in
relation to adoptions from non-Convention States.”

The Convention is based on progressive implementation.”>A country
does not have to meet all the criteria in order to ratify the Convention.
However, an indispensable requirement is to designate a Central
Authority that can issue a so-called Hague Certificate® (Article 23
Certificate).”

The Convention is based on mutual trust

The Convention is a reciprocal convention, which means that both the
receiving country and the country of origin must have ratified and
implemented the Convention in order to ensure that the requirements of
the Convention are met.”*This means that receiving countries must
assess whether the country of origin meets the requirements of the
Convention when cooperating, for example that the country of origin has
a functioning child protection system. It follows from Article 1 of the
Convention that there is no obligation to cooperate with all acceding
countries.”’

Competent authorities in the country of origin are responsible for
verifying the child's identity, adoptability and ensuring that the necessary
consent to an adoption has been given freely, fully and informed, without
financial inducement and in the required form, and that

"IE. Loibl (2019), p. 131 f.

72.SOU 2003:49 Adoption - at what cost? p. 124.

HCCH (2008), The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention
Guide No.1, p. 40 f.

74A certificate that an adoption has been made in accordance with the 1993 Hague Convention. It is the
country, where the adoption decision is taken, that should issue the certificate.

75 Meeting with HCCH in The Hague 2023-10-02.

76 Meeting with former HCCH Secretary General Hans van Loon in The Hague 2023-10-02.
7"Meeting with HCCH in The Hague on 2023-10-02.
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the principle of subsidiarity is respected. The authorities of the receiving
State are obliged to examine the suitability of the prospective adoptive
parents to adopt internationally, to provide them with appropriate advice
and to ensure that the child is allowed to enter and settle permanently in the
receiving country.

Based on the idea of mutual trust, adoptions certified by the competent
authority of the country of origin as having been made in accordance with
the Convention are automatically recognized in the receiving country
(Article 23). This system replaced the traditional two-step process, whereby
the adoption procedure in the country of origin was in principle repeated in
the receiving country. The two-step procedure was often perceived as
cumbersome, as the adoptive parents had to go through two legal adoption
procedures. However, the double process provided some protection in the
adoption system, as the courts in the receiving countries also had to assess
whether the adoption was in the best interests of the child’s.

Despite the idea of mutual trust, receiving countries are still obliged to
make their own assessments of the systems of intercountry adoption in the
countries of origin and the reliability of the information provided about the
children. There are countries of origin that have ratified the Convention but
are either unwilling or unable to implement it adequately. The authorities of
the receiving States cannot therefore necessarily rely on their foreign
counterparts to properly fulfill their duties and responsibilities and to
ensure that the proposed children are available for intercountry adoption.
This is why the guidance to the Convention emphasizes a shared
responsibility

In order for the Convention to fulfill its objectives for the best interests of the

child, Contracting States must not only take on their own specific

responsibilities, but also share some others. In essence, receiving States and

States of origin must share responsibility for making the Convention work as

intended, and they must work together to ensure the effective regulation of
adoptions.”

This also means that receiving countries must take proactive measures
when systematic abuses occur, by trying to eliminate them, if necessary
by suspending or refusing adoptions from a country of origin. This
shared responsibility means

8 E. Loibl (2019), p. 171 f.
HCCH (2012), Accreditation and adoption accredited bodies. General principles and guide to good
practice Guide no 2, p. 113.
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also that the receiving State shall refuse to recognize an adoption if the
adoption is manifestly incompatible with the public policy of that
State, having regard to the best interests of the child (Article 24).

According to former MIA and MFoF staff, the division of responsibilities
is a good idea, but at the same time it allows everything to look good on
the surface without being so. A good dialog between the countries is
therefore needed®.

Conditions for adoption

First of all, it must be established by the authorities of the country of
origin that the child is eligible for adoption (Article 4(a)). In line with the
Convention on the Rights of the Child, the 1993 Hague Convention also
obliges States of origin, in accordance with the so-called principle of
subsidiarity, to consider first of all the possibilities of finding a suitable
family in the country of origin for children who cannot grow up in their
family of origin, before considering intercountry adoption. It must then
be established that the adoption is in the best interests of the child and
that the persons, authorities and institutions required by the law of the
country of origin to give their consent to the adoption have been properly
informed and advised and that the mother's consent (if necessary) has
been given after the birth of the child (Article 4(b) and (c)). It is also
important that the child, taking into account his or her age and maturity,
has been informed and advised of the implications of the adoption and
that the child's wishes have been taken into account (Article 4(d)).

An adoption may only take place if the competent authorities of the
receiving State have established that the prospective adoptive parents are
fit and proper to adopt and that they have received such counseling as
may be necessary, and have established that the child is or will be
authorized to enter and permanently reside in that State (Article 5).

80Meeting with former employees of MIA and MFoF 2023-02-15.
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Informed and voluntary consent

According to Article 4(c) of the 1993 Hague Convention, an adoption may
only take place if the competent authorities of the State of origin have
ensured that

¢ the persons, institutions and authorities who are to give their consent
to the adoption have received the necessary advice and have been duly
informed of the implications of their consent, in particular whether or
not the adoption will lead to the termination of the legal relationship
between the child and his or her family of origin,

* such persons, institutions and authorities have voluntarily given their
consent in the prescribed legal form and that consent has been
printed or certified in writing,

¢ the consents have not been obtained by payment or by consideration
of any kind and have not been withdrawn; and

¢ the mother's consent, where required, has been given only after the
birth of the child.

Furthermore, it is required that the competent authorities have ensured that

¢ the child has been counseled and duly informed of the implications of
the adoption and of his or her consent to the adoption where such
consent is required,

¢ the child's wishes and opinion have been taken into account,

¢ the child's consent to the adoption, where such consent is required, has
been freely given in the prescribed legal form and has been
expressed or evidenced in writing,

¢ such consent has not been obtained by payment or indemnification of
any kind.

According to the HCCH Guide to Good Practice, the requirement to obtain
proper consent to adoption is an important element in combating the
abduction, sale and trafficking of children. The person obtaining consent
should ensure that
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¢ the person giving the consent understands the consequences of their decision,

¢ the consent has been given voluntarily and has not been obtained
through financial or other reward,

¢ anew mother does not give her consent until some time after the birth
of the child,

¢ the child's consent has been obtained where necessary 8!

The HCCH recognizes that States of origin may often lack the resources

to ensure that proper consents are obtained. Since consents are most often
obtained at the local level, it is important that States have reliable and

ethical personnel to oversee the consent process. States should take steps to
monitor the activities of foreign accredited bodies or persons to ensure that
no undue pressure is exerted by them, or on their behalf by

intermediaries, to obtain consents to adoptions. This is of particular
importance in countries where strong adoption is not culturally known.

In such contexts, the implications of an intercountry adoption procedure must
be carefully studied and, where necessary, reflected in legislation. Receiving
States must ensure that the bodies and persons they authorize to carry out
adoptions are of the highest ethical and moral quality®?

Subsidiarity principle

According to the 1993 Hague Convention, the possibility of taking the
child into care in the country of origin must always be considered before
the option of intercountry adoption. Raising the child in his/her biological
family is the first option to be considered. This is followed by the options
of growing up with relatives, growing up in a family in the country of origin
(foster or adoptive family) and finally growing up in a family in another
country. This is known in this context as the principle of subsidiarity.

With regard to the principle of subsidiarity, the Convention on the
Rights of the Child also provides for 'appropriate care in the country of
origin' as an alternative, to be considered before intercountry adoption.
The intention of

81 HCCH (2008), p. 77.
S2HCCH (2008), pp. 78-79.
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The purpose of the 1993 Hague Convention is not to deny or ignore
other options for the care of the child, but to emphasize the importance
of permanent family care as an alternative to care in the biological family.
The idea is that the placement of a child in a family, including
intercountry adoption, is the best solution over all other forms of care
and is particularly preferable to institutional care. It establishes the
fundamental principle that children are not isolated individuals but are
born into and belong to a particular environment. Only if this environment
cannot provide a minimum of care and education for various reasons
should adoption be considered.

The possibility of a materially better future is not in itself sufficient to
resort to adoption.®?

Article 4(b) places responsibility on the State of origin to ensure that
the child's situation has been examined and that it is in the child's best
interests to be adopted abroad. The reason for this is that the State of
origin is in the best position to determine that there is no domestic option
for the child. However, the receiving State is in a position to control this,
as it must consent to the adoption procedure proceeding. In practice,
however, it is difficult for the receiving State to verify in an individual
case whether sufficient efforts have been made to provide the child with
a family in the country of origin®*.

The prohibition of undue financial gain

No person shall make any undue financial or other gain in connection
with intercountry adoption activities. Only costs and expenses, including
reasonable professional fees to persons involved in the adoption, may be
charged or paid. The management, administration and employees of the
associations involved in an adoption shall not receive remuneration which
is excessive in relation to the services rendered (Article 32). Central
Authorities shall take all appropriate measures to prevent undue financial
or other gain in connection with an adoption and to prevent practices
contrary to the purposes of the Convention (Article 8). According to the
HCCH Guidance, undue financial gain may arise in the following
situations

8 SOU 2003:49 p. 124.
$4S0U 2003:49 p. 124 f.
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¢  When the salary of the accredited body's representative in the country
of origin is too high compared to the average salary of workers in that
country doing the same type of work outside the adoption context.

¢ The administrative costs of the accredited body are too high in
relation to the services provided.

¢ The donations and contributions required from the prospective
parents are used for personal purposes.$?

Both states are responsible for ensuring that the adoption is in the best interests of
the child

According to Article 17, a decision in the State of origin to surrender a
child to the care of prospective adoptive parents may only be taken if

a) the central authority of that State has ensured that the prospective
adoptive parents consent,

b) the Central Authority of the receiving State has approved such a
decision provided that the law of that State or the Central Authority of
the State of origin requires such approval,

¢) the Central Authorities of both States have agreed that the adoption
procedure may proceed; and

d) it has been established in accordance with Article 5 that the
prospective adoptive parents are competent and suitable to adopt and
that the child is or will be authorized to enter and habitually reside in
the receiving State.

The article expresses the joint responsibility for ensuring that the adoption
is in the best interests of the child. Both the country of origin and the
receiving country must give the green light before the child leaves the
country.3°If the receiving country discovers ambiguities in the
documentation, for example two different dates of birth for the child, the
country of origin must investigate the reasons for this.®’Article 17(c) is of
central importance for the possibilities of indirect

maintain the adoption prerequisites of Swedish law even when the actual

adoption decision is to be made in another convention country (nor-

85 HCCH (2012), p. 75 ff.
86 Meeting with former HCCH Secretary General Hans van Loon in The Hague 2023-10-02.
8’Meeting with HCCH in The Hague on 2023-10-02.
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country of origin of the child). If, for example, the law of the latter country
does not require the consent of a child who has reached the age of 12 and
the biological parents to the adoption, the Swedish social welfare authority
may require such consent before giving its own consent under Article 17(c)
to the adoption procedure proceeding. The travaux préparatoires seem to
assume that this possibility will be used?.

The child's right to his or her origin

According to Article 30, the relevant authorities shall ensure that the
information on the child's origin held by the authorities is preserved, in
particular as regards information on the identity of the parents and
medical history. The authorities shall also ensure that the child or his or
her representative has access to such information, under appropriate
guidance, to the extent permitted by the law of the State.

Right to post-adoption advice, assistance and support

Article 9 requires Central Authorities to promote adoption counseling
and post-adoption assistance and support. According to the HCCH, States
must make every effort to fulfill this obligation, which includes meeting
the needs of both adopted persons and their families.®

88 Prop. 1996/97:91 International adoption issues p. 66 ff.
SYHCCH (2008), p. 125.
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2 The concept of irregularities in
international adoptions

2.1 The concept of irregularities is central to
the Adoption Commission's mission

The Adoption Commission is tasked with clarifying the existence of any
irregularities in Sweden's international adoption activities. The
Commission therefore needs to define the concept of irregularities, i.e.
what actions we consider to be irregular.

The inquiry's terms of reference state that irregularities can be of
various kinds, ranging from a so-called illegal adoption, i.e. an adoption
that is the result of abuse such as abduction, sale, trafficking and other
illegal activities, to various forms of unethical or inappropriate behavior by
different participants in the process. The line between illegal adoption and
other irregularities can, according to the Directives, be difficult to draw.
According to the directives, when analysing the responsibilities of the
various actors, the Adoption Commission must take into account the
regulations and organization in force at the time, as well as the attitudes
and norms that existed in society at the time.
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2.2 Previous definitions and descriptions of
irregularities'

2.2.1 HCCH uses the terms illegal adoption and illicit
practices

In 2023, the Hague Conference on Private International Law (HCCH)
published a comprehensive document to support States Parties in
identifying, preventing and addressing irregularities.?In that document,
the HCCH uses the overarching concepts of "illegal adoption" and "illicit
practices". Illegal adoption refers to an adoption achieved through abuses
such as abduction, child trafficking and other illegal activities against
children that are usually prohibited by law. Illicit practices are those that
lead to situations where a child is adopted without respect for the rights of
the child or for the safeguards of the 1993 Hague Convention.3This
includes actions that are prohibited by law, but also various forms of
unethical or immoral behavior. Examples include the sale or trafficking
of children, pressuring or deceiving the biological parents about the
nature of the adoption or the consequences of their consent, fabricating
documents to make it appear that the child is an orphan, or making the
child available for intercountry adoption without regard to appropriate
domestic solutions*

The concept of illegal adoption can be said to be somewhat misleading as
all adoptions have to be approved by a court and thus become legal.
However, the adoption process may contain illegal elements up to and
including the court decision. Nigel Cantwell’defines illegal adoptions as
adoptions which, although legalized by the competent judicial or
administrative authority, are the result of illegal actions®

! All translations from English to Swedish in this section are those of the Adoption Commission.

2HCCH (2023). Toolkit for Preventing and Addressing lllcit Practices in Intercountry adoption.

3 HCCH (2023), p. 24.

4HCCH (2012), Discussion Paper: Co-operation between Central Authorities to develop

a common approach to preventing and addressing illicit practices in intercountry adoption cases.

SNigel Cantwell is a consultant in the field of children's human rights and has worked for UNICEF and the
International Social Service (ISS), among others.

©N-Cantwell (2017), The sale of children and illegal adoption, p. 10.
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2.2.2 UN Special Rapporteurs have described various forms of
illegal adoptions

In 2017, the UN Special Rapporteur on the sale and sexual exploitation
of children presented a report on illegal adoptions and how to prevent
and combat them.”The report describes a range of illegal adoptions that
have occurred and continue to occur. The most common practices are the
kidnapping of babies (for example, by falsely informing parents that their
child was stillborn or died shortly after birth), obtaining the consent of
the biological parents through misrepresentation or coercion, payment for
the child, and bribes paid to intermediaries involved in the adoption
process. Part of these practices is the falsification of documents and the
circumvention of rules. The documents that are falsified can include birth
certificates, medical records, mother's identification documents, DNA
test results and documents showing transfer of custody or declaration of
abandonment.8For example, by exaggerating the child's medical needs,
the child may be classified as available for intercountry adoption when in
practice the child could be adopted domestically.’The report also
describes that legal loopholes have been used to circumvent the adoption
process under the 1993 Hague Convention. For example, the UN
Committee on the Rights of the Child has noted that foreign parents have
been granted custody of the child and then carried out a national adoption
in their home country to circumvent the adoption process in
Uganda.!9There have also been cases where kafalah care has been
converted into a national adoption once the child has been brought to the
receiving country.!!

7Report of the Special Rapporteur on the sale of children, child prostitution and child
pornography, A/HRC/34/55, thirty-fourth session February 27-March 24, 2017.

SReport of the Special Rapporteur on the sale of children, child prostitution and child
pornography, A/HRC/34/55, thirty-fourth session 27 February-24 March 2017, p. 28. “Report of

the Special Rapporteur on the sale of children, child prostitution and child

pornography, A/HRC/34/55, thirty-fourth session February 27-March 24, 2017, pp. 34 and 50. '°See also
UNICEEF (2014), Study on Legal Guardianship and Adoption practices in Uganda. Study report 2014 and The
African child Policy forum (ACPF), (2012), Intercountry Adoption. An Afiican Perspective, p. 15.

lReport of the Special Rapporteur on the sale of children, child prostitution and child pornography,
A/HRC/34/55, thirty-forth session February 27-March 24, 2017, p. 49.
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In September 2022, a unique joint statement by several UN Special
Rapporteurs!?was issued calling on States to prevent illegal intercountry
adoptions. The statement identifies both the rights violated by irregular
adoptions and the obligations of States to take measures to prevent and
redress irregular adoptions. The statement states that illegal adoptions are
facilitated by a variety of unlawful acts or practices!'3, such as the
abduction and sale of children or trafficking in children, enforced
disappearances and wrongful removal of children in the context of
enforced disappearances, as well as fraudulent conduct in the
determination of the child's adoptability, falsification of official
documents, lack of proper consent of biological parents, coercion and
undue financial gain by intermediaries and corruption. These practices
are due to deficiencies in child protection systems that are exploited by
criminal networks, often with the involvement of state officials or as a
result of permissive state policies'

2.2.3 Dutch investigation divided irregularities into illegal and
unethical conduct

In recent years, several countries have investigated irregularities in
intercountry adoption, including
Belgium,>Chile,'®Denmark,!’France'8and Switzerland.!°There are also
ongoing investigations in South Korea and Norway. These studies have
used different concepts

12The UN Committee on the Rights of the Child (CRC), the Committee on Enforced Disappearances
(CED), the Special Rapporteur on the Promotion of Truth, Justice and Reparation, the Special

Rapporteur on the Sale and Sexual Exploitation of Children, the Special Rapporteur on Trafficking in
Persons especially Women and Children, and the Working Group on Enforced or Involuntary
Disappearances.

13 Tllegal acts or illicit practices.

14United Nations Human Rights Treaty Bodies. Joint statement on illegal intercountry adoptions.
Published on September 28, 2022 and Committee on Enforced Disappearances. Joint statement on

illegal intercountry adoption. CED/C/9. December 5, 2022.

15 Belgian Inquiry (2021), Panel of experts on intercountry adoption. Final Report, August 14, 2021.

16Second Chamber of Parliament Chile (2019), Report of the Special Commission to Investigate the Conduct of State
Bodies in relation to Irregularities in the Adoption and Enrollment Processes of Minors and the Control of their Travel
Abroad.

17 Ankestyrelsen (2024), Mistanke om ulovlige forhold i adoptioner fra Chile til Danmark 19/8-1988. 2021

og Adoptionsformidlingen fra Sydkorea til Danmark i 19/0 erne og 1980 erne. '*Gouvernement (2023),

Mission interministérielle relative aux pratiques illicites dans l'adoption internationale en France.

YSHAW (Zurich University of Applied Sciences), (2023), Evidence of illegal adoptions of children from ten
countries of origin in Switzerland, 19/0s to 1990s. Inventory o f documents in the Swiss Federal Archives.
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to describe irregularities in international adoptions. The Dutch
commission that published its report in 2023, the so-called Joustra
commission, paid a lot of attention to defining what they considered to be
irregularities.’’The decision establishing the commission used the term
"abuses" without further definition. The explanatory memorandum to the
decision to set up the inquiry also mentions 'illegal adoption'. The Joustra
Inquiry considered that it is clear that an act or omission that was contrary
to agreed laws and regulations at the time should be considered as
"abuse".2'However, it was considered more complicated when acts or
omissions were not explicitly prohibited by national or international laws
and regulations in force at the time, but could be ethically questionable.
The Joustra inquiry ended up understanding "abuses" as follows:

Acts or omissions that are contrary to applicable national and international
laws and regulations, as well as acts or omissions that are not formally
contrary to applicable national and international laws and regulations but are
ethically questionable.

The inquiry thus took into account both the legislation applicable at the
time of the adoption and society's view of adoption at the time. By
historicizing the irregularities in this way, i.e. understanding history in
relation to the conditions that prevailed at the time, the inquiry believed
that they could avoid pitfalls such as hindsight without, for that matter,
viewing what happened in too mild a perspective.??The inquiry
emphasized that they did not make any statements about legal guilt and
legal responsibility.??

As examples of illegal behavior, they stated**

e corruption,

o falsification of documents,

20Committee on the Investigation of Intercountry Adoption. 2023.

2IThis may be a violation of international law, the law of the State of origin or Dutch law. As an
example, it is stated that it is contrary to the Convention on the Rights of the Child to intentionally make
it impossible or more difficult to trace the origin of the adopted person.

(@2Y_ Balk, G. Frerks and B. de Graaf (2022), Investigating Historical Abuses An Applied History Perspective
on Intercountry Adoption in the Netherlands, 1950s-Present, Journal of Applied History).

2Committee on the Investigation of Intercountry Adoption (2021), Report (unofficial translation).
Government of the Netherlands, p. 13 f.

2/Committee on the Investigation of Intercountry Adoption (2021), Consideration, Analysis, Conclusions,
Recommendations and Summary, p. 15.
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¢ obtaining consent for consideration or under duress,
¢ trafficking in children,
¢ kidnapping,

* baby farms (places where women get pregnant or stay to give
birth, and then give up their newborn child for international
adoption); and

¢ concealment of the child's identity.

As examples of unethical behavior, they cited
* obtaining consent under false pretences or under moral pressure,

¢ exploitation of poverty or other social or cultural circumstances
such as war, natural disasters and social taboos,

¢ Jack of archiving, and

¢ lack of documentation and lack of transparency in documentation.

2.3 Adoption Commission definition of
irregularities

2.3.1 lllegal adoptions and unethical practices

There is no legal definition of the concept of irregularities, but the
concept is defined in different ways based on the circumstances of the
specific activity. What is common, however, is that the concept of
irregularities includes a variety of undesirable behaviors that have
different consequences.

Internationally, the terms illegal adoption and illicit practices are
used. In accordance with this terminology, we have defined
irregularities based onthe concepts of illegal adoptions and
unethical practices. By an illegal adoption, we mean an adoption that
involves practices that are contrary to laws and regulations. Some of these
actions may be criminal. By unethical practices we mean practices that
lead to situations where a child is adopted without
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respect for the rights of the child and the rights of the parents of origin or
for the safeguards resulting from the 1993 Hague Convention.

The terms do not express a gradation of seriousness: both describe
conduct which may be considered irregular and which may have equally
serious consequences for the child and the parents. Moreover, different
types of conduct often interact with each other and unethical conduct
may become a breeding ground for illegal conduct.

2.3.2 Examples of illegal adoptions
Lack of consent from the child's legal guardian

Consent may be missing or given by a person who is not the child's legal
guardian, such as a grandmother or a neighbor. There may also be so-
called 'acting mothers' who give consent to adoption.

Child abduction

Child abduction can occur by kidnapping a child (human trafficking) or
falsely informing parents that their child was stillborn or died shortly
after birth.2> Another example is the taking of a child from an orphanage
where it has been left for temporary care, for example because the
mother needs to work. Children can also be abducted when they are lost
or otherwise separated from their parents.

Falsification of the child's documents

Falsification means altering a document so that it contains false
information.?®It can be done by manipulating or deliberately omitting
information about the child. Documents that are falsified can include
birth certificates, medical documents, parental identification documents,
DNA test results and documents showing transfer of custody or
abandonment?’

25 HCCH (2023), p. 23.
26 HCCH (2023), p. 23.
2THCCH (2023), p. 84.
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The child's date of birth may be changed in order to make the child
adoptable. The child may be described as an orphan even though it
has a living parent (paper orphan) or as abandoned even though it isnot.
Adoptive mothers may have the child's birth certificate issued with
their name as the biological mother (so-called cushion adoptions) or
adoptive fathers may wrongly confirm the paternity of the child.

Trafficking in children

Child trafficking is any act or transaction by which a child is transferred
from one person or group of persons to another in exchange for payment
or other consideration.?!Child trafficking in intercountry adoptions often
involves a chain of different actors, such as lawyers, doctors, midwives,
social workers, orphanage staff, nuns and high-ranking officials working
together to facilitate the adoption. In some cases, these actors have
received large sums of money, but these do not have to be large amounts
for trafficking to occur. Even in smaller cases, a chain of intermediaries
can emerge, creating a self-reinforcing system of mutual interests.

Another form of child trafficking is so-called 'baby farms' or 'baby
factories', where a pregnant woman - voluntarily, under duress or for
payment - stays in a special accommodation during her pregnancy, where
she then gives birth to her child, which is put up for adoption.

233 Examples of unethical behavior
Poor administration and documentation

Adoptees seeking to trace their origins are often informed that their
documents have been destroyed in floods, fires or by pest infestation. The
absence of information and documents in adoption files may be due to a
lack of administration or archiving procedures in the country of origin. It
may also be due to the fact that authorities, orphanages or adoption
organizations have not requested information or have not documented the
information

28 Article 2 of the Optional Protocol to the CRC on the sale of children, child prostitution and child
pornography. See also HCCH (2023), p. 25.
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exist. In some cases, lack of documentation may also be a deliberate act to
cover up an illegal adoption. It can therefore be difficult or almost
impossible to determine whether documentation gaps are due to illegal or
unethical conduct. Whether the lack of documentation is due to
carelessness, lack of resources or deliberate concealment of information,
the consequence is that it makes it difficult for the adoptee to trace his or
her origins. It also makes it difficult for receiving countries to ensure that
the adoption is in the best interests of the child.

Obtaining consent under moral pressure or false pretences

Consent to adoption must be voluntary and informed. Even if there is
consent, it may have been given under such conditions that it is
questionable whether the consent is genuine. For example, the consent
may have been given without the parents being sufficiently informed
about the implications of the adoption. Parents may receive documents
that they cannot read and/or understand due to illiteracy, lack of an
interpreter, lack of education or because the document is written in a
language they do not understand.?’Cultural differences in the
understanding of what an adoption entails may also be exploited to
persuade parents to give their children up for intercountry adoption. For
example, parents may believe that the adoptive parents will provide care
and education for the child and that the child will eventually return
home. Consent can also be obtained through misleading information or
pressure. For example, parents may be informed that the child has a
disease that can only be treated in another country. Parents may be
asked to pay for treatment

for the child that they do not have to pay if they give the child up for
adoption. For example, staff in maternity homes may persuade the
mother to give the child up for adoption on the grounds that both the
child's and the mother's life will be better as a result.

®HCCH (2023), p. 106.
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Insufficient efforts to seek a national solution before international
adoption

According to both the Convention on the Rights of the Child and the 1993
Hague Convention, it is considered best for a child to grow up in his or her
biological family or with relatives. This is followed by the options of
growing up in a family in the country of origin and finally growing up in a
family in another country. In a context where international adoption has
been a profitable market, the principle of subsidiarity may be violated.

Deviations from a legally secure adoption process

One way of deviating from a legally secure adoption process is to
transfer custody to the prospective adoptive parents in the child's country
of origin, and then to transfer the child to the adoptive parents' home
country where the adoption takes place.’’ Another example is adoptions
carried out without the required authorizations.

Failure to respect the safeguards surrounding the adoption process
runs the risk that the adoption will not respect the rights of the child.

234 Assessment of irregularities over time

The Adoption Commission's mandate extends over a period of time
for over 70 years. During that time, knowledge, values and rules on
adoption have developed and changed. An important issue has therefore
been to take a position on how actions in the past should be valued and
assessed. Judging whether an action has been irregular in a historical
perspective is a complex task. Some of the things that attract attention
today may have been assessed quite differently when they occurred.
The 1997 Sterilization Inquiry was tasked with mapping the application
of the previous sterilization laws and considering principles for
compensation to the victims. The Sterilization Inquiry placed great
emphasis on pro- blematizing retrospective accountability and sought a

HCCH (2023), p. 46.
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3Unlike the 1997 Sterilization Inquiry, the Vanvardsutredningen was not
tasked with shedding light on the question of responsibility in a broad
sense. On the other hand, the task involved mapping neglect and it was
therefore necessary to take a position on what should be regarded as
"abuse and neglect". The Vanvérdsutredningen chose to use the rights of
the child under the Convention on the Rights of the Child as a starting
point when defining what should be regarded as neglect
historically.3?They thus started from a contemporary rights perspective.

There are risks with both of these approaches. Judging what is to be
considered unlawful from a contemporary rights perspective risks leading
to anachronistic moralism, i.e. reversing the sequence of events and
applying contemporary values to actions in the past. On the other hand,
relying solely on the norms of the historical actors of the time risks
belittling the violations that have occurred 3.

The Dutch Joustra inquiry investigated irregularities in two ways:
actions in violation of international law, the law of the country of origin or
Dutch law, and actions that did not violate such regulations but were
considered ethically irresponsible
of the time at the time itself. They thus chose to base themselves on
the regulations of the time, but also on the ethics of the time. In
practice, however, there turned out to be very little difference in what
was considered unethical then compared to today.>*

The Adoption Commission is based on the rules and rights in force at
the time

As stated above, the question of how past actions should be evaluated and
assessed is linked to the purpose of the investigation. If the purpose of the
investigation is primarily about accountability, a historicizing assessment
is important; the actors can only be held responsible based on the laws and
regulations that applied at the time. If, on the other hand, the purpose is
primarily about redress for

3SOU 2000:20 The Sterilization Issue in Sweden 1935-19/5 Historical Illumination - Mapping

- Interviews, p. 15 ft.

350U 2009:99 Vanvdrd i social barnavdrd under 1900-talet, p. 124.

GHM_ Andersson (2016), Replacing the irreplaceable. State compensation for involuntary sterilization and
neglect of children in care, p. 45 ff.

34Meeting with Georg Frerks and Yannick Balk, former investigators of the Dutch Joustra investigation
in The Hague 2023-10-02.
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the affected individuals, a contemporary rights perspective helps to make
visible the violations that have in fact occurred.

The purpose of the Adoption Commission's mandate is to draw lessons
from history and propose how the international adoption business should
function in the future. The terms of reference explicitly state that the
commission may not consider financial compensation or other redress for
individuals who have been affected. This means that the perspective of
redress is not as prominent as in the directives for other commissions that
have investigated historical irregularities, so-called truth
commissions.3*Furthermore, it is stated that the commission shall
investigate and clarify how the responsible actors responded to any
indications of irregularities and whether they thereby fulfilled their
responsibility or role based on the prevailing regulations and
organization.’¢In accordance with the directives, we have judged illegal
actions based on the laws and regulations that applied at the time.

From a legal point of view, the actors cannot be considered responsible for
violations of rights that occurred before Sweden's international human
rights obligations had entered into force. Unethical conduct is therefore
also assessed on the basis of the values recognized in international
conventions and formulated in Swedish law at the time of the adoption
in question. Unlike the Dutch Joustra inquiry, we do not consider that
the assessment of what constituted unethical conduct can be influenced
by the different perceptions of ethics and morality that the actors had at
the time in question. The spirit of the times and views on children and
families are important factors in seeking to understand and obtain
explanations for the actions of different actors, but they do not affect the
assessment of whether an action has been unethical or not. For the sake
of clarity, we also want to make it clear that we will not take into
account whether the action was performed with good intentions. Even
actions that were performed with the aim of doing good can be assessed
as unethical.

One risk with our approach, i.e. not starting from a contemporary rights
perspective, is that we do not highlight the violations that have actually
occurred. However, we have been able to establish that the rights arising
from both the Convention on the Rights of the Child and the 1993 Hague
Convention have in principle been recognized in Swedish law throughout
the period

35Dir. 2020:29 Settlement of historical violations and abuses against Tornedalians, Quaings and Lantalaiset
and Dir. 2021:103 Mapping and review of the policy pursued towards the Sami and its consequences for the
Sami people.

36Dir. 2021:95 s. 9.
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we examine. It is above all the principle of subsidiarity and the child's
right not to be separated from siblings through adoption, which has been
clarified and strengthened by the adoption of the Convention on the
Rights of the Child in 1989. However, the principle of subsidiarity has
been expressed and recognized in practice both internationally and in
Sweden since the 1950s. As early as 1978, the government stated that it is
generally considered best for a child to remain in his or her own
biological family or at least to remain in the home country as a foster or
adopted child.>’The principle of subsidiarity was also expressed in the
1986 UN Declaration.®As regards the child's right not to be separated
from siblings in the event of adoption, the child's right to a family is set
out in the UN Declaration of Human Rights from 1948. In practice, it is
therefore not decisive whether we start from a contemporary or a past
rights perspective.

2.4 Circumstances that increase the risk
of irregularities

There are a number of factors that can be assumed to increase the risk of
irregularities in international adoptions.

24.1 Poverty and other cultural or social
circumstances

According to the HCCH, poverty, usually in combination with other
factors (e.g. lack of or inadequate family support or alternatives to
abandonment) can lead to consent to adoption being given solely on the
basis of material and/or financial poverty. This can create situations
where children are more vulnerable to exploitation®

According to the UN Special Rapporteur on the sale and sexual
exploitation of children, many of the families involved in illegal adoptions
have been in an acute situation of vulnerability when their child was put
up for adoption, which increases the risk of the adoption not being
handled properly. They are often mothers from

37Prop. 1978/79:108 on the organization of international adoptions, etc,

p-9f

3Declaration of Social and Legal Principles relating to the Protection and Care of Children, in particular
with regard to national and international foster care and adoption.

3HCCH (2023), p. 106.
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rural areas, belonging to indigenous peoples and in an economically
vulnerable situation. Many have not had access to education, making it
difficult for them to exercise their rights and the rights of their
children.*In many of the countries of origin, children born out of
wedlock have not been socially accepted and the mother and child have
been stigmatized or rejected. Many mothers have experienced great social
pressure to give up their children.

24.2 Corruption

Corruption means taking advantage of a public position to obtain undue
gain for oneself or others. Corruption does not necessarily involve someone
gaining a financial benefit. So-called "friendly corruption" takes place
without any demand for compensation or quid pro quo. The widespread
occurrence of corruption is a risk factor as public officials are used to
demanding and receiving payment for both legal and illegal approvals and
services.

2.4.3 Crisis situations

In the context of natural disasters and wars leading to the separation of
children from their parents, situations often arise that are misused to
carry out intercountry adoptions.*'In 2005, the UN Committee on the
Rights of the Child published general comments stating that children
should not be adopted during an ongoing crisis.**Since then, there has
been a consensus that adoptions should not take place in the immediate
aftermath of armed conflicts and natural disasters, including climate-
related disasters.**One reason for this is that children are often separated
from their families in such situations and may therefore be wrongly
assumed to be in need of adoption. The second reason is that adult

4OReport of the Special Rapporteur on the sale of children, child prostitution and child pornography,
A/HRC/34/55, thirty-fourth session February 27-March 24, 2017.

4IReport of the Special Rapporteur on the sale of children, child prostitution and child pornography, graphy,
A/HRC/34/55, thirty-fourth session February 27-March 24, 2017.

“0mbudsman for Children. Swedish translation of the Committee on the Rights of the Child's General
Comment No 6. The treatment of unaccompanied and separated children outside the country of origin, 2005,
p.91.

“United Nations Human Rights Treaty Bodies. Joint statement on illegal intercountry adoptions,

p. 10. Published on September 28, 2022 and Committee on Enforced Disappearances. Joint statement on illegal
intercountry adoption. CED/C/9. December 5, 2022.
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capacity is often so affected by the emergency that it is not possible to
guarantee that adoptions are carried out in a legally secure manner*

2.4.4 Generous fees and donations

Both the Convention on the Rights of the Child and the 1993 Hague
Convention state that no undue profit may be made in connection with
adoption. However, it is permissible for authorities and orphanages in the
children's countries of origin to charge a fee in connection with the
adoption. However, there must not be a risk that intercountry adoption
activities provide such a large financial benefit that a dependency on
income from such activities is created in the country of origin®>

According to the HCCH, there should be no grants, donations and/or
cooperation projects in connection with an adoption.**However, there is
nothing to prevent adoptive parents and other relatives from donating
money to orphanages in the child's country of origin after the adoption,
for example on the occasion of Christmas, birthdays or funerals.

Generous care fees and donations from adopters and adoption
agencies risk creating an incentive to provide children for adoption,
increasing the risk of irregularities.*’ The economic benefits that
intercountry adoption may have for the country of origin (compared to a
placement in the child's home country) may hinder the development of
its social systems for the support and protection of parents and children,
thus undermining the principle of subsidiarity.

2.5 Irregularities are difficult to detect afterwards

Although numerous reports show that there have been systematic
irregularities in the intercountry adoption process, many adoptees and
their families of origin will never be able to find out whether they
themselves have been victimized. The families of origin may lack the
practical ability to report the abduction of the child and thus seek truth
and redress. The mothers who

4N, Cantwell (2017), p. 45.

4 Prop. 2003/04:131 International adoption issues, p. 41.

46 HCCH (2023), p. 51.

@DE Loibl (2019), The Transnational Illegal Adoption Market. A Criminological Study of the German and Dutch
Intercountry Adoption Systems, pp. 409 f.
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wrongly informed of the death of their child will often never know the
true circumstances. Even those who have been adopted will in many
cases never know whether the information contained in their documents
is correct, as it is usually in the meeting with the family of origin that the
truth can be revealed®®-

2.5.1 lllegal adoptions are made legal through the official
processes of the adoption and legal system

Once an adoption has been given legal status, it is very difficult to
determine afterwards whether there may have been irregularities.**The term
"child laundering" is used to describe how illegal adoptions are made legal
through the official processes of the adoption and legal system. Professor
David M. Smolin**compares the way children are 'laundered' through the
adoption system to the way a criminal organization engaged in money
laundering obtains funds illegally and then 'launders' them through a
legitimate operation.’' The motive is usually financial, although for some
there is an ideological motive based on an overriding desire to save
children.>?The illegitimate adoption operation goes undetected because it is
'‘embedded' in a legitimate system. Children obtained through irregular
means pass through the public adoption system through the same legal
channels as children who have been properly declared available for
intercountry adoption. This leads to a confusion of illegal and legal
adoptions in the adoption system. Irregularities can only be detected if the
child has not been properly screened, for example if the adoption
documents contain contradictory information about the child's family
status®>.

“9E Loibl (2024), Receiving states obligations in the aftermatch of illegal intercountry adoptions as enforced
disappearances. In E. Loibl and D. M. Smolin (eds), Facing the Past. Policies and Good Practices for
Responses to Illegal Intercountry Adoptions, p. 288 f.

4 N. Cantwell (2017), p. 22 f.

50David M. Smolin is Professor of Constitutional Law and Director of the Center for Children, Law and

Ethics at Cumberland School of Law, USA.

GHDM. Smolin (2006), Child laundering: how the intercountry adoption system legitimizes and incentivizes
the practices of buying, trafficking, kidnapping and stealing children. The Wayne Law Review. Vol. 52:113,
2006: 113-200.

2D. M. Smolin (2010), Child Laundering and the Hague Convention on Intercountry Adoption: The Future
and Past of Intercountry Adoption. Samford University.

G)E, Loibl (2019), p. 68.
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Criminologist Elvira Loibl3*has investigated the illegal dimension of
the intercountry adoption business.>*In her study she describes that
children can be laundered either by circumventing the intercountry
adoption system or by allowing the child to pass through the adoption
system.

Circumventing the international adoption system

One way to circumvent the international adoption system is by having a
child's birth certificate falsified. Adoptive mothers may have the child's
birth certificate issued with their name as the biological mother or an
adoptive father may falsely confirm the paternity of the child. Sometimes
this has been arranged before the birth of the children through pressure
and/or payments to the pregnant woman.

Another way to circumvent the system is to transfer custody to the
prospective adoptive parents in the child's country of origin, then transfer
the child to the adoptive parents' home country where the adoption takes
place®¢

Allowing the child to pass through the adoption system

The second way of laundering an illegally obtained child is to let the child
pass through the adoption system. Again, the child's birth certificate and
other documents may be falsified to cover up the irregularity. In some
cases, mothers have been told that their newborn child was stillborn or
died shortly after birth.>’The child may also be taken or bought from its
home and then temporarily moved to an orphanage as a kind of interim
placement. The child becomes a 'paper orphan'. Far from all these
children are adopted, but may remain and be further exploited in and by
the orphanage’®.

S#Elvira Loibl is an Assistant Professor at the Department of Criminal Law and Criminology at
Maastricht University.

3 E. Loibl (2019), p. 41 ff.

S6See Report of the Special Rapporteur on the sale of children, child prostitution and child pornography,
A/HRC/34/55, thirty-fourth session February 27-March 24, 2017 and K.n E Cheney (2021), Closing New
Loopholes: Protecting Children in Uganda's International Adoption Practices. Childhood Vol. 28(4),
2021: 555-569.

STE. Loibl (2019), p. 41 ff.

69K Van Doore (2016), Paper orphans: Exploring child trafficking for the purpose of orphanages.

The International Journal of Children's Rights.
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As a final step in the 'washing process', the adoption decision is taken
by a court as a fully legal adoption procedure. All traces of wrongdoing
will in most cases be erased by the time the child arrives in the receiving
country and the adoptive parents, adoption organizations and authorities
can deny any knowledge of wrongdoing abroad>°.

The laundering process is usually facilitated by individuals and
organizations from both the public and private sectors who should act as
the child's representatives in the adoption system, rather than pre-
empting the interests of others. The foreign representatives and partners
of adoption agencies in the receiving countries play a particularly crucial
role in the demand-supply nexus. They are often involved in the most
crucial phase, which starts with the abandonment or relinquishment of
the child by the parents and ends with the court-supervised adoption.
They are important cogs in the system as their working methods,
integrity and understanding of the best interests of the child have a
significant influence on the adoption process¢%-

2.6 Other reasons why irregularities in adoptions go
unnoticed

2.6.1 lllegal adoptions are seen as a humanitarian rather than a
criminal act

One factor contributing to the invisibility of illegal adoptions may be the
perception that the victim has nevertheless benefited from the adoption
through the advantages in terms of standard of living and education that
they have access to in the receiving country. This attitude contributes to
the downplaying of adoption irregularities by the responsible actorsé'and
can lead to the various actors not investigating the information that comes
to light, but seeing the action as humanitarian rather than criminal. Sophie
Withaeckx%?describes how the responsible actors often distance
themselves from information about irregularities in international

S E. Loibl (2019), p. 41 ff.

%0 E. Loibl (2019), p. 409 f.

61See for example D. M. Smolin (2024), Introduction and S. Withaeckx (2024), The Baby and the bathwater:
resisting adoption reform. From E. Loibl and D. M. Smolin (editors), Facing the Past Policies and Good
Practices for Responses to lllegal Intercountry Adoptions, p. 37 f. and 268.

%2Sophie Withaeckx is Assistant Professor of Philosophy at Maastricht University.
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international adoptions because it is not consistent with their
understanding of international adoption as something that only happens
out of good intentions.%?

2.6.2 Fear of harming and stigmatizing adopted people

The fear of harming and stigmatizing adoptees also contributes to a
reluctance to see and name irregularities in international adoption. In a
letter to the Adoption Commission, the Adoption Center has stated that
adoption is an identity and that the word "irregular” thus calls into
question the existence of the adoptee. If an adoption is described as
irregular, the adoptee's entire identity becomes irregular.**Other
adoptees, however, express the view that adoption does not define who
they are, but is rather one of several circumstances in life and a family
legal status. Some adoptees are concerned that the Adoption
Commission's report will lead to all adoptees being seen as victims of
crime. Others feel relieved by the acknowledgement that irregularities
have occurred.

(03)S-Withaeckx (2024), The Baby and the bathwater: resisting adoption reform. In E. Loibl and D. M.
Smolin (eds), Facing the Past. Policies and Good Practices for Responses to Illegal Intercountry
Adoptions, p. 268.

%AC. Letter Adoption is an identity. Read out and submitted to the Adoption Commission.
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3 Regulation, organization
and processes over
time

3.1 The mission

According to the terms of reference, the regulations, organization and
processes within Sweden's international adoption activities, as well as the
development and consequences of these, are to be mapped and analyzed.
The assignment also includes investigating and clarifying what
responsibility and role the government, relevant state authorities,
municipalities, authorized associations, non-profit organizations and
other private actors have and have had in Sweden's international adoption
activities.

In this section, we provide a chronological review of Swedish
intercountry adoption activities, how they have been regulated and
organized over time, the roles and responsibilities of different actors, and
how key processes such as authorization and supervision have been
designed and developed over time.

3.2 Until the 1960s, adoption is mainly about
national adoptions

3.2.1 1917 Adoption Act
Conditions and legal effects of adoption

The first provisions on adoption were introduced in Sweden in 1918 by
the Adoption Act (1917:378) (abbreviated as the 1917 Adoption Act). One
purpose of the Act was to reduce the number of foster children and to
give orphans a more secure social and legal foothold in life!.

(SMatwejeff (2004), Svenskfodda adopterades sckprocess. Licentiate thesis Linkdping University, p. 9.

83



Regulation, organization and processes over time SOU 2025:61

Adoption also allowed biological parents to adopt their own child born
out of wedlock in order to give the child certain rights of inheritance and
maintenance, among other things. Many of the principles laid down in
the Adoption Act 1917 concerning the conditions for adoption are still
valid law, although some adjustments have been made to suit the times.

Only those over the age of 25 could adopt. An adoption under the
Adoption Act created a legal relationship between an adopted child and the
adoptive parents (but not their relatives), while the adopted child retained a
family law relationship with his or her original family,
so-called weak adoption. The original parents had some maintenance
responsibility for the child if the adoptive parents could not provide it. The
adoptive child had maintenance obligations towards both the adoptive
parents and the original parents. The adoptive child's right to inherit from
the adoptive parents was limited. If the adoptive parents had biological
children, the adoptive child could only be adopted if there were special
reasons. The adoption had to be "in the best interests of the child" for the
court to grant an adoption application. It was possible to revoke the
adoption. Already under the Adoption Act of 1917, the consent of the
person aged 12 or over who was to be adopted was considered an
indispensable requirement for adoption to be granted. The requirement of
consent was absolute, which meant that children who could not consent
because of their mental state could not be adopted. This rule remained
unchanged until July 1, 1981, when the provision in the Parental Code was
amended so that adoption could be carried out without the consent of a
person who is prevented from giving consent because of mental illness,
retarded mental development or some other similar condition -

In the case of adoption of a minor, the consent of the child's
guardian or custodian was required. The non-custodial parent would be
consulted if possible3.

2Ds Ju 1980:8 Samtycke och tillstind till adoption, prop. 1980/81:112 om samtycke och tillstind till

adoption, p. 1.

3In NJA 1966 p. 112, the adoption of a child had taken place with the consent of the guardian to whom
custody had been transferred. The child's parents were not heard. Although the parents' consent to the
adoption was not required but only needed to be heard "where it can be done", the adoption decision was
set aside on appeal by the mother. According to the Supreme Court, there had been no obstacle to hearing
the parents in the case.
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Adoption could only be granted if it was found to be "in the best
interests of the child"#and the applicant had brought up or wanted to
bring up the child. This provision was clarified from July 1, 1981, by
stating that adoption could also be granted if, in view of the personal
relationship between the adopter and the adopted child, there were
special reasons for the adoption’.

In order for the court to decide whether the adoption was in the best
interests of the child, the right to hear the prosecutor and request the
opinion of the child welfare board was granted.

There was also a provision requiring the court to ascertain whether
consideration had been given or promised by any party. The fact that
consideration had been given or promised at the time of the adoption did
not constitute an absolute bar to the adoption application being granted.
However, any consideration would be taken into account in the suitability
assessment to be made. The provision was inspired by the Danish law on
children born out of wedlock of 1908 and the experience gained in
Denmark prior to the drafting of that law. That experience had shown
that, in the case of the adoption of a minor child, compensation was often
paid by the child's biological parents to the adopter or adopters. In many
cases, the purpose of the compensation was to make it financially
possible for the adopter or adopters to adopt the child. At the same time,
the system of compensation for adoption entailed a risk that certain
persons would adopt children for the sake of compensation, and that the
children would then not receive the care and upbringing they ought to
receive.The drafting committee strongly emphasized that care must be
taken to prevent adoptions from being effected on the basis of a
calculation on the part of the adopter to gain financial advantage. If such
a calculation played a decisive role, the adoption could risk not meeting
the requirement of providing the child with a good parental home. The
drafting committee emphasized that, from this point of view,
consideration in adoption could pose a great danger’.

4The wording of the provision on when adoption can be granted has subsequently been changed, first to the
adoption being in the child's best interests and then in 2018 to the adoption being in the child's best
interests.

5 Ds Ju 1980:8; prop. 1980/81:112, p. 1.

S NJATII 1917, p. 491 f.

(ME, Stenbeck. Adoption for consideration. Svensk Juristtidning. 1923, p. 261.
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3.2.2 International adoptions were already
regulated to some extent in the 1917 Adoption
Act

International adoptions were already regulated to some extent in the 1917
Adoption Act. Foreign citizens could only be adopted in Sweden if the
adoption was valid in the country to which the citizen belonged.
Furthermore, Swedish citizens could only adopt in another country if
Kungl. Maj:t with regard to a particular country or for an individual case
allowed it to happen. The provisions on the requirement of validity in the
country of origin were introduced to prevent legal problems arising from
an adoption becoming valid in one country but not in another?.

The provisions on international adoption were transferred in 1950 from
the Adoption Act to the Act (1904:26 p. 1) on certain international legal
relations concerning marriage and guardianship (also called the 1904 Act).
Other provisions on adoption were moved to chap. 4 of the Parental Code
adopted in 1949.

3.23 The adoption process from 1917
The role of the courts

The Adoption Act was enacted to enable children placed in foster care to
establish legal ties with their foster parents. It was thus a question of
adopting a known child who was adopted after having lived with the
prospective adoptive parents for some time.

When the Adoption Act was introduced, it was the court that had to
decide whether the adoption was "in the best interests of the child". From
the outset, the court had the opportunity to hear the prosecutor and the
child welfare board to obtain information. It was the prospective adoptive
parents who had to apply to the court to adopt the child. From 1923, it
became compulsory to consult the child welfare board in the applicant's
home municipality. The purpose of the opinion was to clarify whether the
adoption was in the best interests of the child in today's terminology. The
significance and value of the opinion was largely based on a comparison
between the biological parents and the adoptive parents.’At the same time,
the law was tightened up so that payment for adoption was completely
prohibited. The Legislative Council found it offensive that "parental
power

8The provision was removed by the Act (1971:796) on international legal relations concerning adoption.
€, Lindgren (2006), 4 real family. Adoption, parenting and the best interests of the child 191/-19/5, p. 102.
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10[f child support was to be paid, it would be in the form of a lump sum to
be handed over to the child welfare authorities.!!

The tasks of the child welfare committees initially concern
national adoptions

The assessment of the suitability of the adoption by the child welfare
boards was not standardized but was made by the respective child welfare
board.

The first guide to adoption in Sweden was published in 1955 by the
Board of the General Children's House in consultation with the Medical
Board, the National Board of Health and Welfare and child welfare
experts.!?It dealt with the purpose of adoption, how cases should be
investigated and adjudicated, who were suitable adoptive families and
which children should be matched with which parents. The guide
discussed various aspects of adoption mediation and outlined the
applicable rules. The issue of adoption of foreign children, except from
the Nordic countries, took up only a small part of the guidance and the
starting point was that caution should be exercised and that Swedish
authorities should base their assessment on the circumstances in the
child's home country.'3The municipality (child welfare board) was
responsible, among other things, for conducting a foster home assessment
and submitting an opinion to the court in accordance with the rules of the
Parental Code. The opinion should, according to the National Children's
Home's guidelines, be thorough and contain information about the
financial and living conditions of the adopter and the biological parents.
The most important thing, however, was that the child welfare committee
formed an opinion on the applicant's "personal suitability to care for and
bring up the child".'*The publication and dissemination of the guidance
was an attempt to create common starting points

10NJA II 1923, p. 496 ff.

'The background to the amendment was a letter from the Child Welfare Bureau of the Swedish Poor Relief
Association in Stockholm to the King. Maj:t with a request for an amendment to the Adoption Act. The
Child Welfare Agency had noted that there was a very high level of payment for adoption. For example,
there were newspaper advertisements in which prospective adopters offered to take children in return for
SEK 3,000 to 5,000. E. Stenbeck (1923), p. 261.

12Public Children's Home (1955) Adoption. A guide for authorities, officials and trustees, who have to deal
with questions concerning adoption.

13 Public Children's Home (1955), p. 34.

1“Allménna Barnhuset (1955), p. 78 ff.
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for the activities that were carried out in various parts of the country in
different forms'>

3.24 Development of the Adoption Institute up to the 1960s

After its introduction in 1917, the institution of adoption acquired great
social importance. It is estimated that around 50 000 adoptions took
place between 1918 and 1950.'°The purpose of adoption in most cases
was to permanently integrate the child into the adoptive family, although
the regulations did not reflect such an approach.

The original interpretation of the 1917 Adoption Act required that the
parent's consent be given to certain specified adoptive relationships and
with full knowledge of the adopter's person.!’In practice, however, there
appeared to be a desire to make adoption possible without the parents
knowing the name of the adopter.'8In 1940, the Supreme Court also ruled
that consent was required under section 6 of the Adoption Act when the
mother of a child born out of wedlock declared that the family selected by
the child welfare officer and approved by the child welfare board could adopt
the child.

These so-called 'in blank' adoptions involved the child's biological
parents giving their consent to the adoption without having information
about the adopter's name or place of residence. Despite some
disadvantages, the procedure was considered to have significant
advantages. One of the advantages was that the adoptive parents' sense of
security was increased by the fact that the child's family did not know
their identity. This allowed the child to be firmly integrated into the
adopter's own family, which provided security for the adoptive parents.
Such security was considered to create better conditions for the adoptive
parents to treat the child as their own, which in turn promoted the child's
"happy development". The disadvantages were considered to include the
fact that the procedure made it easier for the adoptive parents not to tell the
child about the adoption.?°This entailed a risk that a child adopted at an
early age would not be able to know his or her origin. According to the

(19€, Lindgren with reference to Lundstrém 1993 p. 66-73, 118-138. (Tvéngsomhéndertagande av barn ...)
Report in social work, 61 Stockholm University.

16 SOU 1954:6 Arvdabalk, p. 165.

7 NJA 11 1932, pp. 439 and 441.

18 Svensk Juristtidning 1942, p. 143.

19°NJA 1940, p. 690.

C0OA Singer (2000), Parenting in legal terms, p. 408.
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experts, such an omission was not acceptable, as the child was considered
to have an ethical right to know its origins. Nor could it be assumed that
contact with the biological parents always meant something negative. On
the contrary, according to the experts on the Code of Succession, keeping
the child's origins secret could result in both the child and the biological
parents losing "the value of the family connection".?'However, both the
biological parents and the child could, as the child grew older, obtain this
information from the population register, the child welfare board or from
the court documents in the adoption case.??

In view of the fact that the purpose of adoption was in practice to link
the child permanently to the adoptive parents, it was considered urgent in
the early 1950s to reform the legal effects of adoption in order to bring it
into line with reality. Such a reform also appeared to be justified in the
light of the fact that under the 1917 Adoption Act, adoption was initially
deliberately given limited legal effects.

Weak adoption was therefore replaced in 1959 by so-called strong
adoption through amendments to the Inheritance Code and the Parental
Code. An adopted child was given the same status vis-a-vis the adoptive
parents as a biological child. At the same time, the maintenance
obligation between the adopted child and the original parents was
abolished.

3.3 Intercountry adoption activities are established
in the 1960s and 1970s

3.3.1 Two government inquiries in the 1960s lay the foundation for
Sweden's international adoption activities

Introduction

In the 1950s, the number of children adopted from Sweden began to fall.
This was due to an increase in the use of contraception, a more tolerant
attitude towards abortion and improved social legislation that allowed
single mothers to care for their children. The number of Swedish children
available for adoption decreased and adoption of children born in Sweden
eventually ceased.

21 SOU 1954:6, p. 167.
280U 1954:6, p. 207 ff.
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ZInterest in adopting children from other countries grew and more and
more foreign children came to Sweden as prospective adoptive parents
came into contact with children in other countries who were adopted.

However, Swedish legislation was not designed to give Swedish
authorities jurisdiction in international adoption cases. The legal effects
of intercountry adoptions were unclear.?*Sometimes it was also difficult to
meet the requirement of validity in the country of origin, for example
when the country of origin did not have an adoption procedure or when it
was difficult to clarify the country's regulations. Nor was it the case that
everyone who applied to Kungl. Maj:t for permission to adopt a child
from abroad.

Many prospective adoptive parents sought advice and assistance from
the National Board of Health and Welfare and the Ministry of Foreign
Affairs, among others, in connection with the adoption of a child
from another country.

As early as 1963, the issue of international adoption was raised in an
interpellation in the first chamber of the Riksdag. A member of the right-
wing party criticized how Swedish authorities had made negative
statements about international adoptions and that there was a "racial
mindset" behind it. The member argued that adoption could be seen as a
way of providing aid; that there was already a good attitude towards aid to
developing countries and that international adoptions should also be
facilitated.

The Minister of Justice rejected the idea that race should be allowed to
influence adoption and said that there was a positive view on the part of the
authorities. However, he agreed that international adoption was expensive
and administratively cumbersome and that unified legislation would
facilitate it>-

Government sets up two commissions on international adoption

The Government then initiated two inquiries to clarify the conditions for
the adoption of foreign children and to submit proposals for the regulation
and organization of Swedish international adoption activities. A central
question was whether the Swedish state should contribute to promoting
foreign adoptions or not.

23 8. Matwejeff (2004), p. 11.
24S0OU 1969:11 International Adoption Law, p. 37.
(29€, Lindgren (2006), p. 165 with reference to FKP 1963:2, pp. 4-5, FKP 1963:26, pp. 5 ff.
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The Committee on the Adoption of Foreign Children was set up in
1964 with the task of clarifying the difficulties and obstacles to foreign
adoption and looking in particular at conditions in countries that did not
object in principle to the adoption of children to Sweden. The committee
was to be in contact with authorities in these countries in order to
investigate the difficulties that existed in adoption cases and the
possibilities of eliminating these difficulties. The committee was also to
analyze the conditions of the child welfare boards and the need for
instructions for assessing the suitability of adoptive parents in foreign
adoptions. In 1967 the committee presented its final report. It included a
survey of the conditions for adoption from some 20 countries in Affica,
Asia, Europe and South America. The National Board of Health and
Welfare had already concluded agreements with child welfare authorities in
Greece and South Korea in 1965-1966. The report recommended that the
National Board of Health and Welfare and the Ministry for Foreign
Affairs should monitor developments in certain countries in order to
assess future conditions for adoption and initiate new cooperation when
possible. The National Board of Health and Welfare was proposed as a
central service body with the task of handling cases concerning international
adoption. However, the agency would not be required to be actively
involved in searching for children for adoption in countries where there
were no permanent contact bodies for adoption. The report stressed the
importance of a thorough initial investigation of applicants by the
municipalities, so that applicants who had received a child for adoption
would not run the risk of not being approved as adoptive parents at the
final examination. It was therefore of particular importance to provide
advice and guidance for the municipalities' assessment. It was proposed
that the National Board of Health and Welfare be given responsibility for
drawing up instructions and advice for the municipal child welfare
committees, but also for individual applicants. The National Board of
Health and Welfare was also to monitor the adaptation of children in
Sweden through the child care consultants employed by the county
administrative boards who, among other things, supervised municipal
child care under the Child Care Act®®

A separate commission was set up in 1965 to review the regulation of
international adoptions. The committee's final report in 1969 contained
proposals for an Act on international relations in respect of adoption and
a decree concerning the application of the Convention on the Protection
of

26SOU 1967:57 Adoption of foreign children, pp. 15 and 73 ff.
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the competent authority, the applicable law and the recognition of adoption
decisions?’

Sweden ratifies the 1967 Council of Europe
Convention on the Adoption of Children

Sweden ratified the Council of Europe Convention on the Adoption of
Children in 1967.23The Convention was drawn up with the aim of making
the rules on adoption more uniform in Europe at a time when there were
major differences in the approach to and procedures for adoption in
different countries. The Convention regulates the authorities' handling of
adoption cases but also contains substantive adoption rules. For example,
the Convention deals with the consents required for adoption to take
place?’and states that only spouses may adopt jointly. The Convention also
contains requirements for satisfactory investigation of the adopter's
circumstances and provisions on the legal effects of adoptions.

The ratification led to an amendment in 1968 of the then Chapter 4.
5 § FB so that it was clear from the legal text that the mother's consent
was to be obtained after she had recovered sufficiently from the birth.
According to the National Board of Health and Welfare, this Convention
rule did not correspond to any established practice in Sweden. It was not
uncommon for the mother to give her consent while she was in a hospital
maternity ward, and it also happened that consent was given before the
child was born*.

Sweden withdrew from the Convention in 2003 following the decision
to allow same-sex couples to adopt.3!Sweden has since acceded to the
2008 European Convention on the Adoption of Children.

27S0U 1969:11.

28 Prop. 1968:114 with a proposal for an Act on the amended wording of Chapter 4. 5 § Parental Code, etc.
2 Article 5.

30 Prop. 1968:114, p. 11 f.

31Bill 2001/02:123 Partnership and adoption.
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3.3.2 The National Board of Health and Welfare initially has a
central role in international adoption activities

Until the mid-1960s, a relatively small number of intercountry adoptions
had taken place in Sweden. A study carried out by Allménna Barnhuset on
behalf of the National Board of Health and Welfare

in the early 1970s showed that the number of completed intercountry
adoptions from 1950-1965 amounted to just over 750 children.??It was
difficult, both for legal and other reasons, to carry out an intercountry
adoption on one's own. From the mid-1950s, Swedes could get some help
from international agencies, mainly the International Social Service (ISS) in
Geneva. ISS was particularly helpful with the adoption of children from
Greece. Until 1965, the National Board of Health and Welfare had the
task of acting as an intermediary between applicants and ISS. Between
1955 and 1964, the National Board of Health and Welfare and ISS
cooperated in more than 100 adoption cases.?*The National Board of
Health and Welfare was the consultative body for the first guide to
adoption for authorities and elected officials, published by the National
Children's House in 1955.34

Shortly after the first committee on international adoptions was set up
in 1964, cooperation with Greece and South Korea was formalized by
Sweden, via the National Board of Health and Welfare, concluding
agreements with the Metera children's home in Greece in 1965 and the
Child Placement Service in South Korea in 1966. According to the
agreements, applications for adoption were to be made to the National
Board of Health and Welfare, and the country of origin was responsible
for indicating which child could be considered for adoption. Among other
things, the agreements established routines for the application procedure,
mediation, the adoption procedure, and how the child's journey to Sweden
would be carried out.**The investigation of the applicant continued to be
carried out by the child welfare board in the applicant's home
municipality.

The 1967 report of the inquiry into the adoption of foreign children
highlighted the need for a central body that could mediate contact
between the applicant and the child, to which applicants could turn for
advice and information. From 1965, while the inquiry was still in
progress, the National Board of Health and Welfare undertook to actively
assist Swedes who wished to adopt abroad. This involved

G2 €, Lindgren (2010) International adoption in Sweden. Policy and practice from the sixties to the nineties;
Swedish Intercountry Adoption Authority MIA, p. 23.

3 C, Lindgren (2010), pp. 24-25 and SOU, pp. 72-73.

34 Allménna Barnhuset (1955).

(3¢, Lindgren (2010), pp. 30-31 and SOU 1967:57, pp. 101 ff.
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This meant that the National Board of Health and Welfare was given a role
as an intermediary between adoption applicants and the contacts
established abroad.

3.33 Child welfare committees assess parents' suitability

Since the introduction of the Adoption Act, Sweden's municipalities have
played an important role in the adoption process by investigating and
assessing prospective adoptive parents.

However, it was not until 1955 that the National Children's Home issued
guidance on how to investigate the suitability of an adoption.3*The
guidance mainly concerned national adoptions. A new and revised edition
of the guidance from the National Children's Home was published in 1969.
The starting point was adoption of Swedish children, despite the fact that
the scope of international adoptions had increased by then. International
adoption was highlighted in an account of the procedure in an adoption
case and the National Board of Health and Welfare's agreements with
Greece and South Korea.’’It was also briefly stated that spouses wishing
to adopt should in the first instance contact the child welfare committee in
their home municipality for a statement on whether they were considered
suitable to adopt children from abroad. Regardless of the adoption
procedure, whether through an organization or privately, it was pointed out
that the child welfare board would be consulted on the matter.

In 1974, the National Board of Health and Welfare published for the
first time a handbook with advice and instructions for child welfare
boards. The handbook can be seen as a continuation of the policy work on
international adoptions that began with the 1967 report on the adoption of
foreign children. The handbook describes, in particular, how the child
welfare committee should conduct the investigation of applicants who
want to become adoptive parents. It also discusses the importance of
informing prospective adoptive parents that problems may arise, for
example, that the child may have certain illnesses, be physically and
emotionally undernourished and show signs of delayed maturity. The
Handbook highlights the difficulties of adaptation for the children,
including due to their different appearance from other children, and that

prospective adoptive parents need to be informed and helped to cope with
this G®-

36 Allménna Barnhuset (1955).

37 Allménna Barnhuset (1969) Adoption, p. 89 ff.

3$National Board of Health and Welfare (1974) Adoption of foreign children. Handling of international adoption
cases by child welfare boards, p. 7 ff.
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As in the previous system, the adoption process involved several steps
whereby persons wishing to adopt first had to apply for prior approval
from the Child Welfare Board, which would assess whether the applicants
were suitable to receive a foster or adopted child. A decision to refuse
consent to adoption could be appealed to the administrative court. Once
permission was granted, the search for a child was initiated, which could
be done by the applicants turning to the National Board of Health and
Welfare or private contacts abroad. Once a child had been identified for
adoption, the prospective adoptive parents applied for a foster care permit
before the child could be brought to Sweden. The application for adoption
was then submitted to the district court for consideration. The Child
Welfare Board would give its opinion on the application with a summary
assessment and recommendation for approval or rejection. The handbook
emphasized that the first assessment was the most important.>®

3.34 Non-profit associations for adoption are formed in 1969

An increasing interest in international adoption emerged in the 1960s and
the National Board of Health and Welfare's placement activities were not
sufficient to meet the growing demand. In 1969, two adoption
associations were formed: the Adoption Center (AC) and the Indian-
Swedish Association. The purpose of the AC was to promote the adoption
of children who could not be taken care of by their original parents, to
raise awareness and promote a positive attitude towards international
adoption and to provide assistance. The AC merged with the Indo-
Swedish Association in 197240,

The associations came to function as a complement to the National

Board of Health and Welfare's mediation activities.*'In 1970, AC applied
for permission to mediate foster children for adoption purposes in
accordance with the requirements of the Child Welfare Act. According to
section 54 of the 1960 Child Welfare Act (1960:97), an individual or
association was not allowed to conduct mediation activities concerning
foster children without permission from the National Board of Health and
Welfare.
Violations were subject to penalties. The National Board of Health and
Welfare was reluctant to grant a brokerage license, but at the same time
had to deal with the growing interest in international adoptions and was
in favor of

3 National Board of Health and Welfare (1974), pp. 4-5.
40 C. Lindgren (2010) pp. 32-35.
(D€ Lindgren (2010), p. 23. pp. 32-33.
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The solution was that a cooperation agreement was concluded between the
Board for International Adoptions (NIA) and AC in 1973. The agreement
regulated cooperation in mediation activities and responsibility for contacts in
countries of origin®.

3.3.5 An advisory board for questions of adoption of foreign
children is established in 1971 within the National
Board of Health and Welfare

In 1965, the National Board of Health and Welfare had undertaken to
actively assist Swedes wishing to adopt abroad. As the central service
agency responsible for adoption mediation, the National Board of Health
and Welfare was to initiate new collaborations whenever possible, and in
1971 a further agreement on adoption was concluded with the
Philippines. There were thus three adoption agreements in
force.**However, it was not the responsibility of the National Board of
Health and Welfare to place children from countries where there were no
permanent contact agencies for adoption. A representative of the National
Board of Health and Welfare noted in 1973 that, despite extensive
contacts and correspondence with countries in South America, Africa and
Asia, the possibility of establishing permanent contact bodies had been
limited®.

In the light of the above, the King decided on December 30, 1971 to
set up an advisory board for matters concerning the adoption of foreign
children at the National Board of Health and Welfare. In the advisory
The committee comprised representatives of the Ministry of Social
Affairs, the Ministry of Justice, the Ministry of Foreign Affairs, the
National Board of Health and Welfare, the Adoption Office at the
Stockholm Child Welfare Board and AC. The chairman was a member
of parliament“®.

In connection with the establishment of the Council, it was made clear
that the task of the National Board of Health and Welfare was to facilitate
the adoption of foreign children by gathering and disseminating
information to the public and authorities, preparing advice and
instructions, and exchanging experiences with authorities, institutions and
persons in other countries®’.

42 Ds S 1978:6 International adoptions. Guidelines and organizational proposals, p. 28.

4NIA 1974-08-21, Cooperation agreement and memorandum on cooperation between the Board for
International Adoption Issues and the Adoption Center Association, Bil § 7 NIA minutes 1974-09-16.
4“Advisory Board of the National Board of Health and Welfare on Adoption of Foreign Children (1973a),
International Adoptions, a report of the Advisory Board of the National Board of Health and Welfare on
Adoption of Foreign Children, p. 5.

“The Advisory Board of the National Board of Health and Welfare on Adoption of Foreign Children
(1973b). Documentation from Conference on international adoption issues summer 19/3, pp. 15-16.
46Adoption Board, Minutes of the meeting of the Advisory Board for issues concerning adoption of
foreign children on April 4, 1973.
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47Advisory Board of the National Board of Health and Welfare on the Adoption of Foreign Children
(1973a).
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The National Board of Health and Welfare was also given the task of
proposing, in consultation with the newly established board, forms for
handling international adoption cases and appropriate forms of
cooperation. The task included the question of which body should mediate
adoptions and how cooperation with other countries should be organized.
The Advisory Board proposed that a central board with overall
responsibility for intercountry adoptions to Sweden should be set up to
ensure public control over intercountry adoption activities with a view to
safeguarding the best interests of the children. The Advisory Board also
produced proposals for a new organization of adoption activities and draft
advice and instructions to the child welfare boards concerning the handling
of international adoption cases (which resulted in the National Board of
Health and Welfare's handbook). On the basis of this proposal, the
Advisory Board was disbanded on June 30, 1973.48

3.3.6 1972 simplifies the legal process for
international adoptions

The reports of 1965 and 1969 resulted in the Act (1971:796) on international
legal relations concerning adoption, which came into force on January 1,
1972. The purpose of the Act was to remove the difficulties which the
previous regulations had caused in connection with the adoption of
foreign children and otherwise to achieve up-to-date legislation on
international legal relations concerning adoption.*’At the same time, the
rules on international adoption which had been transferred from the
Adoption Act to the 1904 Act in 1950 were repealed.

The requirement that the adoption should be valid in the State of
which the adopter or the adopted child is a national had, according to the
report, caused considerable practical difficulties and sometimes directly
prevented adoption. In cases where the adoption institution had no
equivalent in the child's country of origin, it had been necessary to make
the child a Swedish citizen in order for the adoption to be carried out in
Sweden. The prospective adoptive parents had then been appointed
guardians of the child and subsequently applied for Swedish citizenship
for the child.

The preparatory works state:

48 NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.
“Prop. 1971:113 King. Maj:ts proposition med forslag till lag om internationella rdttsforhdl- landen rérande
adoption, p. 1.
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The Committee would point out that the adoption of children from developing
countries has become increasingly common in recent times. Whether or not
the adoption in such a case is valid in the child's country of origin should,
according to the Committee, as a rule be irrelevant, provided that the child is
in Sweden or in another country where the adoption is recognized. It need not
be assumed that the child will return to his or her country of origin other than
in exceptional cases™.

By removing the requirement that the adoption should be valid in the
State of which the adopter or the adopted child was a national, adoptions
from more countries could be carried out in Sweden. In the preparatory
works to the Act, it was noted that in a significant number of the foreign
adoptions carried out in 1969, the adoption had taken place in the child's
home country. There were therefore strong reasons why foreign adoptions
should, as far as possible, be respected and take effect in Sweden, in
order, among other things, to avoid "legal limbo". However, since it could
not be assumed that the decision had been preceded by careful
consideration of the child's best interests, the cases still needed to be
examined

in Sweden, preferably by a court. In the Bill, the Government stated that it
could, however, be considered to allow the National Board of Health and
Welfare to examine the question of approval of foreign adoption
decisions’!.

Initially, the decisions were approved by Kungl. From 1975 until
1976, the Ministry of Justice was responsible for approving the decisions.
In 1977, the National Board of Health and Welfare took over, followed
by the NIA, MIA and MFoF.

3.3.7 The National Board for Intercountry Adoption (NIA) is
established in 1973

NIA mission and organization

On July 1, 1973, the National Board for International Adoption (NIA) was
established within the National Board of Health and Welfare. The NIA was
initially given temporary instructions which were valid until June 30, 1974.
In connection with the establishment of the NIA, a temporary cooperation
agreement was also concluded between the NIA and AC.

On July 1, 1974, the mission of the NIA was made permanent. The NIA
was to facilitate the adoption of foreign children in Sweden in an
appropriate manner. This included following international developments in
the field, collecting

50 Prop. 1971:113 s. 11.
S1Prop. 1971:113 5. 31-34.
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information about the possibilities for adoption of foreign children,
mediate applications for adoption of foreign children, negotiate
agreements with organizations and authorities in other countries and
submit proposals for such agreements to the National Board of Health and
Welfare, and inform and provide support to authorities, organizations and
individuals.3?In connection with the NIA's assignment being made
permanent, the cooperation agreement with the AC was also established.
Cooperation in mediation cases between the NIA and the AC was
regulated in a memorandum on procedures for cooperation. This
memorandum was later updated on a few occasions™.

The NIA board consisted of nine members, with a chairman who was
a Member of Parliament and representatives of the Ministry of Social
Affairs, the Ministry of Justice, the Ministry of Foreign Affairs, the National
Board of Health and Welfare, the Swedish Association of Local
Authorities, the Adoption Bureau of the Stockholm Child Welfare Board
and two representatives of the AC. The NIA was also instructed to
appoint a working committee of three members to be responsible for the
work of mediating applications for the adoption of foreign children
through the selection of applicants with a preliminary decision pursuant to
47 § st. 3 of the Child Welfare Act (1960:97). The working committee
adopted the name Formedlingsutskottet (FU) and included one
representative from NIA, one from AC and one from the adoption agency
at the Stockholm Child Welfare Board. The FU could call on medical and
psychological expertise if necessary. There was no right of appeal against
the decisions of the Mediation Committee or the NIA.

The NIA had an office with about nine employees.>

Cooperation agreement between NIA and Adoption Center

The formal responsibility for the direct placement of adopted children
from abroad was gradually transferred from the National Board of Health
and Welfare to the NIA. During the first six months, the NIA received
applications for adoption, while the Social Child and Youth Welfare
Office of the National Board of Health and Welfare continued to mediate
adoptions. From January 1, 1974, the NIA took over all mediation from
the National Board of Health and Welfare®”.

S2Ministry of Social Affairs 1974-06-07, Instructions for the National Board of Health and Welfare's Board
for International Adoption Issues.

53 NIA, Annual Report of the Mediation Committee 1974-1975.

54 Advisory Board of the National Board of Health and Welfare on Adoption of Foreign Children (1973a).
35 NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.

36 NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.

SNational Archives, Archive description for the Board for International Adoptions, NIA, 1973-1981.
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The cooperation between NIA and AC was conducted during the first
year of operation as a pilot project where procedures and cooperation
between NIA and AC were tested.>®Initially, the pilot project covered three
of the countries with which AC had contact and was gradually expanded to
all AC's partner countries.>

Under the cooperation agreement between the NIA and the AC, the
NIA would be responsible for all intermediation and the AC's cases
would be transferred to the NIA. This solved the problem of AC not
having an intermediation license.®®Under the cooperation agreement, NIA
would be responsible for adoption contacts at official level that could be
established with authorities and institutions in foreign countries, while
AC would be responsible for the more informal contacts that could be
achieved with institutions or persons in such countries. This meant that
the NIA would be responsible for handling and contacts with the
countries with which Sweden had cooperation agreements, i.e. South
Korea, Greece and the Philippines. AC handled the contacts with the 20 or
so countries with which the association had established informal
cooperation. AC received expressions of interest in adoptions via these
contacts and provided information and assistance to adoption applicants.
When AC wished to place children through one of their contact agents,
AC would make a written request to the NIA Placement Committee (on
which AC also sat)®!.

Cooperation within the Intermediation Committee (I1C)

Persons wishing to adopt a child from abroad submitted applications to the
NIA or to the AC. The applications were handled by the Agency Committee
(AC)®2.

The principle of the FU was that every child had the right to be
brought up in the most satisfactory conditions possible and that foreign
prospective adoptive children should be treated with the same care as
Swedish adoptive children. Adoption placement would therefore be by
selection. The FU recommended that the AC present a larger number of
applications

38 C. Lindgren (2010), pp. 34-35.

39 NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.

%0 C. Lindgren (2010), p. 34.

SINIA 1974-08-21, Cooperation agreement and memorandum on cooperation between the Board for
International Adoption Issues and the Association Adoption Center, Bil § 7 NIA minutes 1974-09-16 and
timeline from the Adoption Center.

%2NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.
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documents, preferably twice as many as the number of children to be
placed. An initial selection was made at the AC on the basis of the
country's requirements, the applicant's preferences and when the
application was submitted to the AC. The AC then sent a written
application to the NIA Placement Committee. The FI made a selection
based on the age and health of the applicants, family composition, wishes
for the child and based on the requirements of different countries and
information about the child (background, health status, etc.). The JHA
then recommended a certain number of applicants for a given country
and, in cases where the children were known, the JHA recommended a
family. Decisions on which documents to send to which country and
which family to propose for which child were made by the FU. In cases
where the FU requested supplements, AC was initially responsible for
supplements for its applicants and the NIA's office for those who applied
via the NIA. This was gradually changed so that the NIA's office handled
all supplementary cases. The NIA office and the AC then forwarded the
selected applications for final selection in the children's respective home
countries. In cases where the JHA concluded that an applicant could not
be selected and have a child placed by the AC and the JHA, the applicant
was contacted and informed accordingly®®

The experience from the pilot activities was that the FU would find
simple routines for uncomplicated cases in order to prioritize complicated
cases. The complex issues dealt with by the FI included the applicant's
health and age, and the fact that the applicant lived in a vulnerable
environment (social isolation or extreme group membership). A closely
related issue that the FI discussed on several occasions was the
possibility of reviewing the child welfare committees' positive advance
decisions for adoption applicants.
Based on its assessment, the FD had found a small number of cases
where a positive preliminary decision should not have been given. In
some of these cases, the FU found reason to obtain the opinion of
medical experts, which later prompted the local boards to reconsider
their decision to issue a positive advance decision in some cases after a
new investigation. In 1975, the NIA raised the matter with
representatives of the Social Affairs Committee, but the proposal was
not taken up®*.

9 NIA, Annual Report of the Mediation Committee 1974-1975.
%NIA, Report of the Intermediary Committee 1974-1975, 1975-76 and 1976-1977. NIA (1980), Report
on the activities of the Mediation Committee 1973-1979.

102



SOU 2025:61 Regulation, organization and processes over time

The processing procedures for FU were adapted over time and based
on changing requirements and conditions in the countries of origin. In
1975, for example, the notification procedures for applications for
children via the NIA were simplified. This meant, among other things,
that an application to the NIA would apply to all countries with which the
NIA had contact or would have contact.

The role of the National Board of Health and Welfare after the creation of
the NIA

After the NIA was established, the National Board of Health and Welfare
continued to supervise social services. The National Board of Health and
Welfare's supervision was to be advisory and comprehensive, but also
included pointing out deviations from applicable statutes. The county
administrative boards were to monitor the social services boards' application
of the Social Services Act and assist the social services boards with advice in
their activities. The county administrative boards had social consultants
whose tasks included providing information on adoption issues to
individual adoption applicants, to caseworkers in the municipalities and to
the social welfare boards.®*The NIA was also to consult with the National
Board of Health and Welfare regarding information on the handling of
adoption cases in the municipalities.

3.4 New organization from 1979: non-profit
organizations mediate adoptions and NIA is
responsible for authorization and supervision

3.4.1 Problems with private adoptions lead to a review of the
organization of adoption activities

Problems with private adoptions and irregularities

The number of intercountry adoptions continued to increase during the
1970s. During the period 1973-1979, when the NIA's mediation committee
was active, 700-1,000 children per year came to Sweden and a total of
about

5 300 children via NIA and AC. At the same time, the number of
applicants increased and significantly exceeded the number of available
children. Waiting times for applicants therefore became longer and
longer.®*In general, it took at least three years

%5SOU 1996:137 International Adoption Issues p. 69. Prop. 1978/79:108 on the organization of international
adoption activities, etc.
%NIA (1980), Report on the activities of the Intermediary Committee 1973-1979.
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before an applicant could adopt a child. This in turn led to an increase in
the number of adoptions that were not mediated through the NIA and AC.
Of the approximately 2,000 children who came to Sweden annually in the
latter part of the 1970s, about half came by means other than through the
NIA and AC.%"This was considered problematic by the Government and
the NIA.

In the mid-1970s, problems with child trafficking in the field of
adoption were observed both in the children's countries of origin and in
Sweden.®There were examples of individual incidents that showed that
the adoption activities that took place alongside the NIA and AC were not
always carried out properly.®?People who chose to adopt on their own
could encounter problems and some contacts and intermediaries in the
countries of origin did not always have the best interests of the child at
heart. There were also financial gains associated with the placement.

The NIA's Mediation Committee had no insight into these cases. The
demand for guidelines increased while the NIA did not have the
organization and resources to meet the increased need for information.”®

A working group is set up to review the organization

In 1977, a special working group was set up within the Ministry of Social
Affairs to review the activities, organization and tasks of the NIA. The
working group was also to submit proposals for changes that could help to
reduce the problems that existed in intercountry adoption activities. The
working group came up with three different organizational proposals. One
option was that the state should continue to have responsibility for
brokering for countries where there was a cooperation agreement, another
was that more non-profit organizations should be linked to the NIA
through cooperation agreements in the same way as the AC and a third
option was that the state, through the National Board of Health and
Welfare, should grant permission to non-profit associations to broker
adoptions while the NIA should have an overarching role with
responsibility for information, supervision, control and contact-making
activities. In its final report, which was published in 1978, the working
group recommended the third option, i.e. that non-profit associations
should be responsible for adoption brokering and the state for
authorization and

7 Prop. 1996/97:61 International adoption issues, p. 45.

%8 Prop. 1984/85:16 on certain questions concerning international adoptions, p. 6.

% Annual reports of the NIA, Ds S 1978:6 International adoptions - guidelines and organizational proposals. Prop.
1978/79:108.

70Prop. 1978/79:108.
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supervision. In order to curb private adoptions, the group proposed that
prior notification of adoption should be compulsory and that an
investigation should be carried out into the contact provided by applicants
to find a child. The working group submitted proposals for a new
organization in 197871

The new organization aimed to direct unlicensed adoption agencies to
organizations under the supervision and control of the State and to
provide more opportunities for information and assistance so that the
number of individuals seeking children abroad on their own was limited.
In 1979, Parliament passed a new law - the International Adoption
Assistance Act (1979:552) - which came into force on July 1, 1979. The
work of placing foreign children for adoption in Sweden would continue to
be carried out in collaboration between public and private organizations,
but the NIA was given an overall role with tasks relating to information,
supervision and control, and contact-making activities. Direct mediation
abroad of applications for children for adoption in Sweden would,
however, no longer be a task for the NIA. Non-profit organizations
authorized by the NIA would in future handle the practical mediation
work in international adoptions(7?

3.4.2 Law (1979:552) on international adoption assistance
- NIA authorizes non-profit associations

The Intercountry Adoption Assistance Act introduced a procedure
whereby the NIA granted authorization to non-profit organizations
wishing to provide intercountry adoption assistance. Only a non-profit
organization authorized by the NIA could provide adoption assistance.
Non-profit organizations would thus in future handle the practical
mediation work in international adoptions instead of the NIA.

Authorization under the new law could only be granted to associations
whose main purpose was to provide international adoption assistance.
International adoption assistance was defined as activities aimed at
facilitating contact between the person wishing to adopt a foreign child and
the authorities, organizations or individuals in the child's country of origin,
as well as otherwise providing

"1 Ds 1978:6 International adoptions. Guidelines and organizational proposals.
72Prop. 1978/79:108.
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the assistance needed for an adoption to go ahead. One of the
requirements for authorization was that the association should provide
mediation services in a prudent and professional manner, without profit
motive, and with the best interests of the child as the main benchmark.
Other requirements were that the association should have statutes, a
board and auditors. The authorization should be limited in time and the
decision should specify which countries the association could operate in.

Although one purpose of the Act was to support authorized
associations in order to limit the number of individuals adopting on their
own, it was still possible for individuals with limited contacts abroad to
place individual adoptive children without authorization.”*This could be a
personal commitment based on trust or friendship between a person
abroad and a person in Sweden. Missionaries or expatriate workers were
mentioned as examples of such individuals. According to the Government
Rapporteur, such contacts without intermediaries should not account for a
large proportion of the adoptions that took place alongside the NIA and
AC.

3.4.3 NIA organization from 1979

With the new organization for international adoption activities, the NIA
received new instructions in 1979. The Board's task was still to facilitate
the adoption of foreign children in Sweden. But based on NIA's new role,
the Board was now to prepare cases for authorization by the National
Board of Health and Welfare, distribute government grants to the
authorized organizations and supervise the organizations authorized by
the National Board of Health and Welfare. The NIA would also prepare
guidance information for assessing the general suitability of a home as an
adoptive home and decide on placement cases where the adoption
organization or community representative did not want to provide adoption
assistance. Several tasks also remained unchanged: monitoring
international developments in the field, negotiating agreements with
authorities and organizations in other countries and carrying out
information activities. However, the NIA would no longer be involved in
brokering activities. By

73Under section 54 of the 1960 Child Welfare Act (1960:97), an individual or an association was not
permitted to carry out placement activities concerning foster children without the permission of the National
Board of Health and Welfare. The provision also applied to the placement of adopted children.

74Prop. 1978/79:108 s. 12.
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Of the more than 4 000 applications on the NIA's register in October
1979, more than 2 700 were also registered with the AC and transferred
there. The remaining 1,300 applications were distributed proportionally
among the six organizations authorized in 1979 in relation to each
organization's forecast of the number of children arriving in 1980.
Approximately 20% of the applicants on the NIA register withdrew their
applications during the reorganization period (June 1979-March 1980).
These applications were thus never submitted to any authorized
organization”.

The committee continued to consist of nine members from the Ministry
of Social Affairs, the Ministry of Justice, the Ministry for Foreign Affairs,
the National Board of Health and Welfare, the Adoption Office at the
Stockholm Child Welfare Board and the Swedish Association of Local
Authorities. A child psychologist and a pediatrician were also included.
The chairman was an official from the Ministry of Social Affairs. The
number of employees at the NIA was approximately nine people and the
number of full-time equivalents varied between 8.6 and 9.1.

3.44 NIA authorization
NIA principles for authorization

In October 1979, the NIA decided on principles for authorization under
the Act (1979:552) on international adoption assistance. One condition
for authorization was that the association's main task was to provide
international adoption assistance. Associations that were aid
organizations would therefore not be considered for authorization. Only
associations that could provide adoption assistance in an expert and
judicious manner should be authorized. The recommendation was that the
association should use people with experience of children and young
people's issues when preparing placement cases. The association should
also have statutes, a board of directors and auditors and operate on a non-
profit basis with the best interests of the child as the main benchmark.
Authorization would initially be granted for one year at a time. In this
way, the NIA and the associations would gain experience of both the
activities abroad and

7SNIA, Annual Report July 1, 1979 to December 31, 1980.
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brokering activities. Thereafter, the NIA would decide on a case-by-case
basis for how long the authorization would be valid.”®

According to the preparatory works, the NIA would design the
authorization in such a way that it would authorize an organization to
operate in a particular country or limited part of a country. If deemed
appropriate, the authorization could be limited in other ways, for example
in terms of partners. It was also stated that the authorized association
should notify the NIA of the partners it intended to work with. If there
was a risk of competition, two or more organizations should not be
authorized for the same country”’.

Since, according to NIA, intercountry contacts in the context of
adoption were of varying stability and scope, it was decided during the
first year to divide the concept of adoption contacts into established and
non-established contacts. Established contacts were contacts that had
previously cooperated with a Swedish organization so that children had
come through the contact and where the processing procedure had proved
to correspond to legal, practical and ethical requirements in the countries
concerned. NIA only granted authorization for countries where
cooperation with established contacts existed. However, as new
associations would not be able to demonstrate such contacts, an exception
was made whereby authorization would be granted if the contact was
accepted by authorities in the other country and children had come
through the contact. In addition, the association was required to show a
preliminary plan for the processing procedure. In order to make this
assessment and to avoid a competitive situation, the NIA requested
information on each association's contact abroad. Other contacts would be
considered as non-established, both new contacts in countries for which
the association was already authorized as well as contacts in countries
where the association was not authorized. These would be notified to the
NIA, which would then assess whether the partner was suitable or not.
The NIA would also assess any demarcation problems between
associations. Within one year of notification, the association that notified
the contact had to apply for authorization or make a new notification.”

7SNIA, Memorandum 1979-10-31, Principles for authorization under the law on international adoption
assistance, dnr 9:520/79.

77 Prop. 1978/79:108, p. 13 and p. 21.

7SNIA, Memorandum 1979-10-31, Principles for authorization under the Intercountry Adoption Assistance
Act, No. 9:520/79.
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The role of the AC is specifically addressed in the government proposal

Since AC was already acting as an intermediary of international adoptions
when it was decided to introduce authorization, AC was mentioned
several times in the preparatory works for the new law. Among other
things, it appears that the Government assumed that AC would be
authorized and that AC should be allowed to continue its activities with
the established partners the association had. One issue that the
Government considered was whether or not an authorized association
would need to have its partners abroad approved by the NIA. In a
consultation response, the AC stated that it was not possible to consider
and approve every single partner with which the authorized organization
wished to enter into an agreement.”This was also the Government's
conclusion on the matter. The association would notify the NIA of the
partner(s) it had abroad, but they did not have to be approved by the
agency.

As regards the existing bilateral agreements, the Government advocated
that the enforcement of the agreements should be transferred from the NIA
to the authorized associations. The Government's view was
that AC, in view of the organization's experience and resources, should
be considered to take over the NIA's responsibilities for the practical
work of mediation.®¢

First authorization decisions - many new adoption organizations

In the second half of 1979 and the calendar year 1980, nine associations
applied for authorization, many of them newly formed.

In December 1979, six associations were authorized for a total of 17
countries. AC was the first organization to be accredited and they were
accredited for all 17 countries for which they applied. The other five
associations (BFA, FFIA, SAW, BV and South Indian Adoptions) received
authorization for one country each. A further association, FABV, was
authorized in February 1980,

7 Prop. 1978/79:108, s. 21.
80Prop. 1978/79:108, s. 21-22.
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for Guatemala. Five associations were authorized for India. Of these, four
were authorized for the same state®!.

NIA issues general conditions for authorization

In the autumn of 1980, the NIA found that interest in authorization was
greater than expected. At a meeting with the authorized organizations,
experiences with the new organization were discussed. As many of the
associations were small and built around a single cooperation contact,
they were vulnerable. The NIA therefore tried to persuade associations to
merge, which was done in some cases. However, the NIA found that there
was no possibility to reject applications if the criteria of the Act were
met®?,

It appeared that several orphanages, mainly in India, were willing to
cooperate with several organizations. The NIA therefore decided to take
a more positive approach to the authorization of more than one
organization for a country or part of a country. A prerequisite for this was
that the association documented that the overseas contact was willing to
cooperate with the association®3.

On the basis of the first year's experience, the NIA drew up proposals
for conditions for authorization in the autumn of 1980. They were
adopted by the National Board of Health and Welfare and came into force
on 1 January 1981.84The Board then discontinued the provisional division
of foreign contacts into established and non-established contacts. The
conditions stipulated that, when applying for authorization, the
association should state the authority, organization or individual abroad
with whom it was cooperating ("cooperation contact"). Before a written
agreement was reached with a new cooperation contact, this should be
notified to the NIA for consultation. In addition, the regulations contained
rules on record-keeping, the necessary competence within the association,
how the application for authorization should be formulated, the decision-
making procedure in cases concerning international adoption assistance,
reporting to the NIA, financial accounting and how the associations should
assist adoption applicants.

81 NIA, Annual Report July 1, 1979-December 31, 1980, p. 9 ff.
82 NIA, dnr 9:328/80.

83 NIA, Annual Report July 1, 1979-December 31, 1980, p. 9.
84SOSFS (S) 1980:97.
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On 26 November 1981, new conditions for authorization came into force.
The only difference with the previous conditions was that the term
"authorization to provide international adoption assistance" was defined.
Furthermore, it was stipulated that an association should cooperate with
another association authorized for the same country. The conditions also
stated that the association, when the child arrived in Sweden, should send a
copy of all documents concerning the child to the Social Welfare Board®>.

On February 25, 1982, the conditions were changed to allow
associations to provide international adoption assistance also to persons
residing abroad, provided that the person met the country's requirements
for prospective adoptive parents.3

3.45 NIA's supervisory activities
Supervision of the authorized organizations

Based on its new supervisory role, the NIA also built up its supervisory
activities. The supervision of the authorized organizations was closely
linked to the authorization process and the assessment of the
organizations. The NIA's own description of its supervision was that in its
authorization decisions it referred to the applicable legislation and the
general conditions of authorization. In some cases, NIA limited the period
of authorization of an organization more strictly than the general
authorization period and imposed one or more conditions of authorization
(e.g. that the organization should report on an action or correction based
on NIA's requirements). On a couple of occasions, NIA revoked or limited
the authorization. When there was a need for clarification or discussion to
find a solution to a problem, NIA often contacted the organizations or
raised the issue at organizational meetings.®’On a few occasions, NIA
called the board of an organization to a special meeting to discuss the
organization's organization and capacity.®Supervision also included
annual reviews of the organizations' annual reports and financial
statements. In some cases

85NIA, Conditions for authorization under the Act (SFS 1979:552 and 1981:580) on international adoption
assistance, dnr 69:303/81.

86NIA, Protocol No 7 1982-02-25, Conditions for authorization under the Act (SFS 1979:552 and 1981:580)
on international adoption assistance, ref. NIA 69: 303/81.

87NIA, Supervision of the authorized adoption organizations, 1995-02-15, dnr 69:45/95.

88NIA, Annual Report 1982/83, p. 8.
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NIA carried out audits of the organizations' cooperation contacts in the
countries of origin, for example in Sri Lanka in 1985.3NIA also analyzed
the organizations' cost trends from 1980 to 1992.

In order to be continuously informed about the activities of the
organizations, the NIA invited the authorized organizations to so-called
organization meetings approximately twice a year. At these meetings, the
NIA provided information on current requirements for the organizations'
activities and the organizations reported on their brokerage activities in
different countries. Various issues of principle were also discussed.
Initially, it was about private adoptions and ethical principles, for example,
but later it became more about the organizations' day-to-day work,
financial administration and reporting. On a few occasions, the NIA
pointed out that cooperation between the organizations needed to be
improved. In addition to the organizational meetings, the NIA invited
relevant organizations to meetings to discuss issues related to specific
countries, such as Belarus, Colombia, China, Ethiopia, India, Kyrgyzstan,
Russia, Sri Lanka, South Africa, South Korea, Philippines, Ukraine and
Vietnam®.

The NIA also organized meetings and conferences on specific themes.
For example, in 1981 the NIA organized a conference with social
workers and representatives from the adoption organizations. As a result
of the meeting, the organizations formed a working group to address
certain ethical issues®'.

Community representatives participate in the intermediary activities of
the organizations

When the new intercountry adoption organization was launched in 1979,

the aim was to ensure continued public involvement and control in the

placement process.”?This was done by appointing so-called community
representatives who would represent the public interest in the

association's work on intercountry adoption assistance, i.e. in the

association's selection and matching of parents to proposed children.

The community representatives should have specific experience in child and youth
care in the state or municipality.®*Through the involvement of community

89 NIA, Annual Report 1984/85, p. 7.

% Review of NIA annual reports and accounts 1979-2004.

91 NIA, Annual Report 1981/82, p. 8.

92 NIA, Annual Report 1979/80, p. 13.

9Section 5 of the Act (1979:552) on International Adoption Assistance.
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representatives, there would be a guarantee that the best interests of the
child would be represented in the organizations, which would also
represent the interests of the prospective adoptive parents.**When an
authorized association decided on intercountry adoption assistance, at
least one community representative would participate. If an association
decided to refuse adoption assistance in an individual case or if the
association wanted to provide adoption assistance despite the objection of
a community representative, the matter would be referred to the NIA for a
decision.”This was changed in 1985 when organizations were given the
right to decide themselves not to provide adoption assistance. Cases
where the community representative dissented would still be referred to
the NIA.%

Two community representatives were appointed in each authorized
organization - an officer from the NIA office and the social welfare
officer of the county where the organization was based. In 1981 the NIA
adopted a special memorandum on the role and tasks of the community
representatives, as well as a memorandum to the authorized bodies
containing guidance on the handling of intercountry adoption assistance
cases.”’The community representatives were informed of the cases decided
by the NIA.”They wrote an annual report on their involvement in the
intercountry adoption assistance work.*

Decisions on adoption assistance cases and handling of
complaints from individuals

Another part of the supervision was the role of the NIA in deciding cases
where an authorized organization decided not to provide adoption
assistance to an applicant and cases where a community representative and
organization disagreed on the decision to provide adoption assistance.
This applied until 1997. Thereafter, applicants who had been refused
adoption assistance by an organization could appeal and have the case
reviewed by the supervisory authority.

In its annual reports for 1979-2000, the NIA reports on the number of
cases referred to the NIA for decision. However, the reporting has
changed over time, making it difficult to compare between years. Usually
5-15 cases have been handled annually by the NIA. For some

94 NIA, Annual Report 1993/94, p. 11.

95 Section 8 of the Act (1979:552) on International Adoption Assistance.

9 NIA, Annual Report 1985/86, p. 8.

97 NIA, Annual Report 1979/80, pp. 13 and 16 and Annual Report 1981/82, p. 8.
% NIA, Annual Report 1981/82, p. 9.

9NIA, Annual Report 1999.
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years (1984, 1992 and 1999), no or only a few cases were handled, while
in 1982 the number of cases amounted to 90. The most common reason
for referring a case to the NIA for decision was the advanced age or
illness of the applicants. In some cases the NIA agreed with the
organization, in other cases it reversed the organization's decision and
asked the organization to provide adoption assistance.

Inspection missions

The NIA's annual reports for 1979-1992 show that travel was not
primarily seen as a tool of supervision. Travel was accounted for as a
separate item and was included as part of the Agency's work on treaty
discussions with individual countries, visits to foreign authorities or to
foreign contacts of organizations applying for authorization, preparation
for assessment of authorization applications, monitoring of the business
environment and participation in international conferences. During the
period 1979-2004, the NIA made approximately 50 trips.

3.4.6 The social committees receive partly new
tasks with the organizational change in 1979

The bill that preceded the new organization in 1979 and the Act on
International Adoption Assistance emphasized the importance of the
authorized associations not mediating applications from persons who had
not received an advance decision on the general suitability of the home.
The new Social Services Act (SoL), which came into force on January
1, 1982, removed the rules on prior approval for the reception of foster
children (who are later adopted), and
instead, special rules were introduced for the adoption of a foreign child,
which meant that the consent of the social welfare committee had to be
obtained before the child left his or her home country. This meant that
there was no need for a new authorization from the social welfare board
once the child had arrived in

100Prop. 1978/79:108, s. 24.
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101The Social Services Act also stipulated that the Social Welfare Board was to
help ensure that adopted children received good care and education and
otherwise favorable conditions for growing up. The board was also to
provide guardians with advice, support and other help they needed. Appeals
against rejection decisions were to be made to the county court.

The 1982 NIA Handbook for Social Welfare Boards on Intercountry
Adoptions emphasized in its introduction that the report on the
prospective adoptive parents should primarily serve as a basis for a
decision on consent, but that the report should also serve as a presentation
of the family to the child's guardians in another country. The report also
had the function of providing education and information to the
prospective adoptive parents. The NIA emphasized that the Social
Welfare Board must see itself as the representative of the (unknown)
child rather than the applicants' wishes to adopt a child, which must be
made clear to the applicants. The Social Welfare Board would also write
a follow-up report approximately six months after the child's arrival in the
home, regardless of whether the adoption took place in the child's country
of origin or whether the adoption was decided in a Swedish court. The
report would be sent to the child's representative in the country of origin.
The NIA points out in the handbook that relatively close contact with the
adoptive parents is required during the initial period. The Board must
also, if and when appropriate, actively monitor the adoption of the child,
as the child has no legal link to his/her adoptive family until the adoption
process is completed. The social services boards would keep documents
relating to the origin and background of the child.!®?Where the adoptive
parents had used an authorized adoption agency, the agency was
responsible for sending copies of the documents to the social services
board.!%In the case of a private adoption, the social services investigator
would request copies of the documents the parents had about the child to
be placed in the relevant file.!%4

101 Prop. 1979/80:1 on social services, pp. 9 and 320.

102State Board for International Adoptions (1982) International adoptions. Handbook for social welfare
boards, pp. 9 and 50 ff.

103 NIA. International Adoptions. Handbook for Adoption Organizations. 1983, p. 18.

MNIA, International adoptions. Handbook for social welfare boards. 1986, p. 62.
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3.4.7 1981 NIA becomes a separate authority

In 1981, the National Board of Health and Welfare was reorganized and
in connection with this, the NIA became a separate authority on 1 July
1981 - the National Board for International Adoption (NIA).

The tasks set out in the instructions were largely the same as before.
However, the Board took over some of the National Board of Health and
Welfare's previous tasks and certain clarifications were made in the
instructions. The Board was to decide on authorization under section 2 of
the Intercountry Adoption Assistance Act and perform the tasks
otherwise incumbent on the supervisory authority under the Act, fulfil the
tasks set out in the Ordinance on the Review of Foreign Adoption
Decisions, distribute government grants to authorized associations,
negotiate with authorities and organizations in other countries on
agreements within the Board's area of activity and conclude such
agreements.

The NIA, in consultation with the National Board of Health and Welfare,
was to draw up the special instructions needed to assess the suitability of
homes to receive a child for adoption. The instructions also regulated the
Board's handling of cases.!®Rules of procedure with routines for the
activities were established in September 1982.106

The Board continued to have nine members appointed for three years.
Until 1985, the Board consisted of representatives of the Ministry of
Social Affairs, the Ministry of Foreign Affairs, the National Board of
Health and Welfare, the Association of Swedish Municipalities, the
Family Court of the City of Stockholm and the Stockholm Social
Services Administration, and two doctors. The chairman was a member of
parliament. From 1985, the Board was expanded to eleven members and
its composition was changed.

Six of the members were politicians (Members of Parliament and, for a
period, a municipal councillor) and were specifically intended to represent
the interests of the public. The other members were to meet the Board's
needs for expertise on various issues'?’.

1050rdinance (1981:681) with instructions for the State Board for International Adoption matters.
106 NTA, Annual Report January 1, 1981-June 30, 1982.
107NIA, Annual Report January 1, 1984-June 30, 1985.
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The following year's authorization activities

The NIA continued to examine applications for authorization in the
following years and in 1981 issued authorizations to two new
associations (ISIA and SAICA).'%There were then eight authorized
associations, six of which were operating in India (five in the same State).

In connection with the preparation of authorization cases, the NIA
obtained information from Swedish embassies in those countries where
the NIA considered that there were doubts about how the country
viewed international adoptions, if it was unclear how many associations
would be authorized in the same country or where there were doubts
about cooperation contacts.

The intermediation activities of SAICA and FABV ceased in 1982.
From 1983 onwards, therefore, there were again six authorized
associations operating in 22 countries.

On 24 March 1983, new conditions for authorization were laid down,
which entered into force on 1 April 1983.!19The new conditions provided
that the association's statutes should specify the principles applied to the
levying of fees and the requirements for registering an application for
adoption assistance with the association. Furthermore, it was stipulated
that the association should have a thorough knowledge of the laws and
regulations on adoption in countries where it had a cooperation contact. It
should also have good cost control in the cases abroad. The reporting
obligation to the NIA was slightly extended. A new version of the
conditions, which came into force on 25 March 1986, stipulated that the
name should indicate that the association was an adoption organization. It
also introduced an obligation to inform applicants whose application for
adoption assistance had been refused that they could have the decision
reviewed by the NIA.

The six authorized associations were all active until March 1988 when
ISIA ceased to operate. SAW ceased its activities in March 1989. In
November 1991, Aktionsgruppen Skaraborg was authorized for 1992 and
1993 with activities in Poland. ACCA was authorized for Vietnam in
1993/1994. ACCA's activities in Vietnam were subject to

108 NTA, Annual Report January 1, 1981-June 30, 1982, p. 9 ff.

199 NIA, Annual Report 1981/1982, p. 5.

ONTA, Conditions for Authorization under the Intercountry Adoption Assistance Act, 1983-03-29, dnr
69:101/83.
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As it was unclear how children became available for adoption in
Vietnam, NIA representatives visited Vietnam and had several
discussions with ACCA. As a result, ACCA's activities were restricted
until further notice''!.

Grounds for refusal of authorization in the first years

The NIA also rejected some applications for authorization. In one case,
the application for authorization was rejected because the applicant did
not meet the criteria of having adoption assistance as its main activity. In
a few cases, rejections were made because the association was not
considered to meet the requirements of working in a professional and
judicious manner. Some applicants were granted authorization but were
rejected for certain countries. The reasons for rejection were either the
general attitude of the country towards adoption or the fact that the
association could not demonstrate any cooperation contact in the country
concerned. Several applications were rejected on the grounds that there
were already several Swedish associations operating in the countries
concerned!!2,

3.4.8 Intermediary approval requirement introduced in 1985 to
increase control over private adoptions

The working group that submitted proposals for a new organization in
1978 also proposed that prior notification of adoption should be
compulsory and that an investigation should be carried out into the
contact provided by applicants to find a child. The aim was to overcome
the problems of private adoptions''3.

A requirement for prior notification was introduced from January 1,
1985, when municipal social welfare committees were instructed to
examine the reliability of the agency the applicant intended to use to
contact a child for adoption. The amendment aimed to make adoptions
that took place without the involvement of an authorized association
safer. The Social Welfare Board was given the possibility to refuse to
give its consent to receive a foreign child

' NTA, Annual Report 1994/95, p. 12.
12NTA Dnr 60:48/81, NIA Dnr 60:298/81, NIA Dnr 60:184/84, Ministry of Social Affairs S93/4570/J.
13Ds 1978:6.
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for adoption, if they feared that the child had not become available for
adoption in a reliable way.

The amendment also introduced new tasks for the NIA. The Social
Welfare Boards were to seek the opinion of the NIA on the reliability of
the agency unless it was clearly unnecessary. If the applicants stated that
they would use an NIA-authorized agency, the NIA did not need to be
consulted. The opinion of the NIA was also not required if the NIA's
expertise would obviously not add anything to the investigation, for
example in the case of a relative's child. The new task meant an increased
caseload for the NIA.

The Social Welfare Board was obliged to specify in its decision on
consent the type of mediation to which the decision applied. If a Swedish
authorized organization was to provide mediation assistance, the decision
was to be formulated in such a way that it applied generally to mediation
through all organizations authorized by the NIA. In the case of a private
adoption, on the other hand, the name of the intermediary organization
was to be stated in the decision.!'#The NIA's updated handbook for social
welfare committees from 1986 states, among other things, which
documents the social welfare committee was to attach regarding the
applicant's stated intermediary contact as a basis for the NIA's assessment.

3.4.9 A subsidy for the adoption of foreign children is introduced in
1989

In November 1985, an inquiry was set up to investigate the possibility of
reducing the costs to the individual in connection with the adoption of
children from abroad. The background to the investigation was that the
costs of international adoptions had increased and that there was a risk
that both financially weak groups would be excluded from the
opportunity to adopt and that adopted children would not have siblings.
The inquiry considered that the scope for reducing costs was very limited
but that certain cost items could be reduced. The inquiry proposed that a
grant of SEK 5,000 per child should be introduced.!'®The referral bodies
were in favour of a grant, but most advocated a higher level.

In 1989, a special adoption allowance was introduced by the Act
(1988:1463) on allowances for the adoption of foreign children. This
allowance

114 Prop. 1984/85:16 on certain questions concerning international adoptions, p. 13.
115 NIA (1986) International adoptions. Handbook for Social Welfare Boards, p. 22.
116Dg S 1987:1 Costs associated with the adoption of foreign children.
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which was introduced was tax-free and would cover 50 percent of the
average cost of adoption from the country of origin, or a maximum of
SEK 20,000.17

The NIA was also given new tasks following the introduction of the
adoption allowance. In addition to the previous tasks, the NIA was to
monitor the development of the costs of adoptions of foreign children.
The NIA was also required, under the Ordinance (SFS 1988:1464) on
grants for the adoption of foreign children, to determine the average cost
for different countries of origin on which the grant was to be
calculated®:

Since its introduction, the allowance has been continuously increased.
In 1991, the maximum amount of adoption allowance was increased to SEK
24 00019

On July 1, 1997, the adoption allowance was changed to a fixed
amount, independent of actual costs.!?°The reason was that the variation
in costs between countries was much smaller than anticipated when the
adoption allowance was introduced.'?!

In 2001, the adoption subsidy was increased to SEK 40,000, which
then corresponded to just under 40 percent of the average total adoption
cost. It was not until 2004, when the law was amended, that the grant was
limited to adoptions arranged through an authorized adoption
agency.!??According to the Government, individual adoptions did not
entail the same high administrative costs as the use of an authorized
association. The Government therefore found it justified to limit the
possibility of an adoption grant to adoptions carried out through the
authorized associations.

In 2017, the adoption allowance was increased to the current SEK 75,0002,

17 Prop. 1988/89:3 on grants for the adoption of foreign children.

1180rdinance (1988:1128) with instructions for the State Board for International Adoption matters.
9Inspektionen for socialforsdkringen (2016), Rapport 2016:9 Att adoptera - en ekonomisk frdga. A study on
adoption subsidies and financial conditions for adoption, p. 17.

120 Adoption allowance was previously called Adoption Cost Allowance by the Social Insurance Agency.
The term was changed when the Social Insurance Code entered into force on January 1, 2011. The
provisions of the Act were then transferred to Chapter 21 of the Social Insurance Code.

121 Prop. 1996/97:91, s. 56.

122 Prop. 2003/04:131 International adoption issues, p. 74 ff.

123Prop. 2016/17:1 Budget bill for 201/ expenditure area 12.
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3.5 Strengthening the child rights perspective in the
adoption process 1990-2005

3.5.1 Sweden ratifies the Convention on the Rights of the Child

Six months after the UN General Assembly adopted the Convention on
the Rights of the Child, Sweden ratified the Convention by a decision of
the Riksdag on June 21, 1990.!**The Convention entered into force in
Sweden on September 2, 1990. Sweden's commitment to the Convention
and its obligation under international law entailed an obligation to realize
the rights of the child under the Convention through legislative,
administrative and other measures.

In 1996, the Government appointed the Children's Committee, whose
task was to clarify how the spirit and meaning of the Convention were
expressed in Swedish legislation and practice. In its report, the Committee
concluded that Swedish legislation was essentially in line with the
undertakings in the Convention. However, it stressed the importance of
ensuring that the provisions were actually applied and that the Convention
was implemented at all levels of society.'?’In 1999, Parliament decided to
approve the strategy proposed by the Government for implementing the
Convention in Sweden.!2¢

The Convention on the Rights of the Child was incorporated into Swedish
law on January 1, 2020'%7,

3.5.2 Adoption legislation inquiry set up at the
request of the NIA

In 1992, the Minister of Social Affairs saw the need for a new review of
international adoption activities, the Act on International Adoption
Assistance and the provisions of the Social Services Act. The initiative
came from the NIA, which in 1991 produced a memorandum on
international adoption activities, requesting that the Government commission
a review of the activities. The NIA considered that the role of the authority
needed to be strengthened, that supervisory responsibility was fragmented
and that the Swedish

124 Prop. 1989/90:107 on the acceptance of the Convention on the Rights of the Child.

125SOU 1997:116 Best interests of the child paramount.

126Prop. 1997/98:182 Strategy to implement the UN Convention on the Rights of the Child in Sweden. In 2010, the
Riksdag adopted a new strategy to strengthen the rights of the child, see Bill 2009/10:232 Strategy to
strengthen the rights of the child in Sweden.

127Prop. 2017/18:186 Incorporation of the UN Convention on the Rights of the Child.
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the system was difficult to understand for Swedes and even more so
abroad. Furthermore, the NIA considered that support for adoption
organizations needed to be strengthened and the conditions for their
activities reviewed. In addition, the possibilities of limiting the cost of
adoptions needed to be examined.'?$In the memorandum, the NIA
described that the system whereby the social committees controlled the
method of mediation in private adoption did not work satisfactorily. It was
not uncommon for private adoptions to be carried out with the consent of
an authorized agency. It was also the case that social welfare boards gave
consent despite the NIA's refusal, or that the social welfare board did not
seek the opinion of the NIA - sometimes under pressure from the
applicant - even though, according to the law, it should have done so.
This pattern had become more common from 1988 and the NIA saw it as
a result of the decline in adoptions through adoption agencies, which in
turn was due to the fact that several countries, such as South Korea and
India, had gained better control over intercountry adoptions and had also
become better atcaring for their children domestically. This had led to
an increased interest among applicants in Sweden to adopt privately
instead. The NIA stated that it was important to preserve the possibility of
adopting without the involvement of adoption organizations. However,
greater control of individual adoptions was needed, and this could be
achieved by transferring responsibility for testing the reliability of

in the intermediation of individual adoptions to the NIA, which had
overall responsibility for intercountry adoption issues!?

In 1992, the Government appointed an inquiry to review the
organization of intercountry adoptions.!*°One of the tasks was to
strengthen the NIA's control in order to maintain an operation with
correct intercountry adoptions at a high ethical level in the best interests
of the child. The investigator was also to consider the need for legislative
changes in the light of the UN Convention on the Rights of the Child and
the 1993 Hague Convention on Protection of Children and Cooperation in
respect of Intercountry Adoption. In its final report, the committee
proposed that Sweden should ratify the 1993 Hague Convention as soon as
possible and incorporate it into Swedish law by means of a special act.
Adherence to the Convention would reduce the possibility of individual
adoption. It was also proposed that the NIA should examine the

128 NTA, Annual Report 1990/91.
129 NIA, Activities with international adoption issues, 1991-05-29, dnr 1:178/91.
130SOU 1994:137 International adoption issues. 1993 Hague Convention etc.
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reliability of individual adoptions instead of the social welfare boards. In
turn, the NIA and the adoption organizations would not have the right to
appeal the social welfare board's decision on the suitability of the
adoptive applicant. The report also proposed changes in the distribution
of state subsidies to adoption organizations. The inquiry considered but
did not propose mandatory parental training!3!.

In 1995, an addition was made to the then Chapter 4. In 1995, an
addition was made to the then Chapter 4, Section 6 of the Parental Code
stating that when assessing whether it is appropriate for the adoption to
take place, account shall be taken of the child's wishes, taking into
account the child's age and maturity.'3?In its consultation response to the
inquiry that proposed the amendment to the Act, the NIA had stated that
the obligation to clarify the child's position should mean that an
investigation should always be obtained from the child's country of origin
in the case of international adoptions. The bill referred to this issue being
considered in connection with the preparation of the Adoption Legislation
Inquiry's report.'**However, the issue was not dealt with in that report or
in the subsequent preparation.

3.5.3 NIA develops new guidelines for more systematic
supervision

New guidelines for supervision

In 1995, the NIA decided to develop guidelines for a more systematic
supervision of the authorized adoption organizations. The guidelines were
to be used for the authorization of individual organizations and

an assessment of the organization's activities would also be made in the
context of the authorization decision. In this way, oversight would have a
clearer content, with higher quality and certainty, and would better
respond to the Board's responsibility for the best interests of the child and
as a public interest advocate. The oversight arrangements would be based
on the NIA Handbook for Adoption Agencies. They would then be
adapted when Sweden ratified the 1993 Hague Convention. Two issues
were raised in relation to the examination of the finances of the
organizations: whether the organization adequately distinguished between
adoption

131'SOU 1994:137.
132 Prop. 1994/95:224 children's right to be heard.
133Prop. 1994/95:224, p. 40 f.
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activities and, for example, aid activities, as well as the development of
costs during the past authorization period.!34

Supervision and complaint cases

Supervision cases concerned observations or interventions made by the
NIA against an individual organization and the organization's actions in
response. The number of enforcement cases ranged from 12 to 27 per
year, with the exception of 1995/96 when the NIA dealt with 62
enforcement cases. In 1995-1997, the NIA also reported the number of
supervisory cases of a more general nature. In 1995/96, the NIA handled
eleven cases and in 1997 six cases. The cases concerned, inter alia,
matters of principle such as fee policy, sponsorship and systematic review
of organizations' compliance with the Act!3>.

Individual applicants for adoption assistance could also turn to the
supervisory authority with complaints about an organization and its
adoption agency. From 1994 until 2014, the number of complaints
amounted to 2-6 per year. The complaints concerned lack of information,
adoption costs, waiting lists, quotas, child decisions that did not
correspond to the consent, the organization's processing and treatment.
The NIA and MIA investigated the cases and assessed whether the
complaints were justified.

From 1999, an additional element was added to the supervision of the
authorized organizations. The NIA began to send out an annual survey to
families who had received children for adoption through an adoption
organization in the previous year. The purpose of the survey was to obtain
the families' views on the organizations in order to provide a basis for
possible measures on the part of the organizations.

Community representatives are being phased out

The community representatives were phased out in 2000. The reason for
this was that, as a result of the legislative changes that

made in connection with Sweden's accession to the 1993 Hague Convention
would no longer carry out its own assessment of the suitability of
adopters. The assessment of suitability remained the responsibility of the

134 Document for the NIA meeting of August 22, 1995, p. 7, ref. 69/45/95.
I35NTA annual reports 1990-1997. Annual Report 1995/96, p. 9.
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social committees with the possibility for the individual to appeal
decisions to the courts. This removed the role of community
representatives from the organizations and there was no longer any reason
to appoint them. 3¢

Specific reporting requirement 1995-1997

In 1995-1997, the NIA was given a specific reporting requirement in the
regulatory letter to report on the development of intercountry adoption
activities in Sweden. This was reported in an appendix to the annual report
and contained a brief description of the situation

in the countries from which children came to Sweden for adoption.
Almost 20 countries were described, including cooperation with the country
of origin, current legislation and various types of problems that had arisen
(the occurrence of irregularities was also reported). The appendix also
gave a separate account of the activities of Swedish adoption
organizations, foreign cooperation and travel.!3’The NIA also produced a
memorandum with similar information in 2001.'38

New operational objective for supervision introduced in 1999

In 1999, the NIA introduced a new operational objective for the field of
examination and supervision. The NIA was to ensure that intercountry
adoption activities had a high ethical standard, that the rights and interests
of the child were paramount and that adoptions in Sweden were carried
out in accordance with the legislation in force in the child's country of
origin and in Sweden'®.

136 Prop. 2000/01:80, New Social Services Act, p. 107.

137NIA, Annex to the NIA Annual Report 1994/95, 1995/96 and 1997 respectively, Developments in the
field of adoption in some countries from which children have come to Sweden for adoption.

38NIA, PM April 2001, Historik och redovisning av utvecklingen pa adoptionsomrédet i ndgra linder, var
fran barn kommer till Sverige for adoption t.o.m. 2000-12-31, dnr 52:79:135/07.
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3.54 The Law on International Adoption Intermediation (LIA)
enters into force and Sweden accedes to the Hague
Convention

In February 1997, following the proposals of the Adoption Legislation
Committee, the Government presented its proposal.!#°The Government
made the following general assessment:

Adoption activities essentially function well in Sweden. The division of work
between the NIA, the National Board of Health and Welfare, the county
administrative boards, the municipalities and the adoption organizations
should, with some exceptions, remain as it is. The adoption organizations do a
commendable job.

Their autonomy and integrity are important to preserve. This means that there
is a need for restraint in the regulation of intercountry adoption activities. On
the other hand, adoption is such an important element in people's lives that a
high degree of legal certainty is required when dealing with adoption cases.

There is currently a good balance between these two principles. It is

important to maintain this balance'*'.

On July 1, 1997, the Act on International Adoption Assistance was
replaced by the Act (1997:192) on International Adoption Intermediation
(LIA) and Sweden acceded to the 1993 Hague Convention by the Act
(1997:191) on Sweden's accession to the Hague Convention on Protection
of Children and Cooperation in respect of Intercountry Adoption. The
concept of adoption assistance had been replaced in the Act by adoption
mediation and referred to adoptions carried out through an authorized
association. Adoptions carried out through contacts made by individuals
themselves were called individual adoptions (formerly private adoptions)
and were not included in the concept of adoption mediation.

The NIA became the Central Authority under the Convention. In the
bill, the government wrote that the NIA should ensure that the activities
with international adoptions had a high ethical level and that the rights
and interests of the child came first.'"*?However, this was not expressed in
the NIA's instructions. In 1997, the NIA formulated its own overarching
objective for its activities, which was that the authority should strive to
ensure that adoptions were in the best interests of the child and in
accordance with the legislation in force in the child's country of origin
and in Sweden.

140 Prop. 1996/97:91 and SOU 1994:137.
141 Prop. 1996/97:91, s. 48.

1492 Prop. 1996/97:91, s. 45.

INIA, Annual Report 1997, p. 6.
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was reformulated by the NIA in 1999 to be consistent with what the
Government had said in the Bill'#

The Social Welfare Board continued to be responsible for deciding
on the consent to continue the adoption procedure as required by the
Convention. However, the new law changed the rules so that the NIA
instead of the Social Welfare Board would decide whether the
intermediary route for private adoption was acceptable, as the NIA was
deemed to be better placed than the Social Welfare Boards to assess
intermediary routes
in other countries. '

As before, the new law stipulated that an authorization should be
limited in time and the decision on authorization should specify the
countries to which the association's activities related. The authorization could
also be subject to other conditions, for example regarding the payment of
fees and accounting. The Government considered that there were reasons
for the accounting principles applied by the associations to be uniform so
that the applicants, who were also described in the proposal as consumers,
could compare the costs between different organizations.!#°As a basis for
the authorization decision, the applicant was to submit a report on its
activities in accordance with the requirements of the Act and information
on the contacts to be used in the country and information on the costs of
adoption through the contact.

The NIA issued new conditions for the authorized associations in
connection with the introduction of the new law. The conditions had been
drawn up together with the associations'4’.

3.5.5 NIA as central authority is given responsibility for
examining and approving the intermediary route for
individual adoption

The LIA meant that the NIA took over the responsibility of the Social
Welfare Board for assessing the acceptability of the agency route for
individual adoptions. When the NIA took over the decision, the individual
review of the procedure was abolished in cases where the adoption was
mediated by an authorized association. Individual adoptions were limited to
specific cases where it did not appear necessary to use an adoption agency.

144 NIA, Annual Report 1999, p. 9.
145 Prop. 1996/97:91, pp. 49 ff, 59, 78.
146 Prop. 1996/97:91, s. 55.

147NIA Annual Report 1997, p. 9.
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organization. This could be because the prospective adoptive parents and
the child were related or had a special relationship already before the
adoption. Private adoption could also be accepted if the applicants had
special ties to a particular country and thus special reasons for wanting to
adopt from there, for example if the applicant had lived or worked in a
particular country or had originated there and wanted to adopt a child
from that country.'*8In the Bill, the Government stated the following:

The applicants who are excluded by the proposal from the possibility of
adopting individually, and who are referred to an organization, are those who
today find a child in a donor country on their own and carry out the adoption
without the mediation of an accredited adoption organization. Sweden has
largely been spared scandals surrounding adoption activities. The unethical
adoptions that have attracted international attention have often involved
individual adoptions. There are therefore risks associated with this type of
activity. Against this background and taking into account the effects of the
Hague Convention, the Government considers it reasonable to restrict
individual adoptions in the way proposed here. '*°

The NIA argued that the change in the law meant fewer individual
adoptions and a higher degree of security in adoptions. According to the
NIA, the NIA's decisions in cases of individual adoptions contributed to a
positive view of international adoptions in society in general, both in
Sweden and in the children's countries of origin'>°.

3.5.6 Sweden's ratification of the 1993 Hague
Convention changes the role of municipalities

When Sweden ratified and implemented the Hague Convention in 1997,
certain changes were made to the municipalities' tasks.

The Social Welfare Board was no longer required to approve the
placement route for individual adoptions; this was done instead by the
NIA. The period of validity of consent to receive a child for adoption was
extended to two years, and an obligation was introduced for applicants to
report any changes in circumstances that could be assumed to affect the
decision on consent. The social welfare committee could revoke the
consent.

148 Prop. 1996/97:91, p. 62 ff. and 78.
149 Prop. 1996/97:91, s. 63.
I150NTA, Annual Report 1997, p. 15.
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consent if the conditions for it no longer existed. In order to clarify the
requirement for the adoptive parents' knowledge prior to the adoption, and
to meet the requirements of the Convention, a provision was also
introduced in the Social Services Act to the effect that consent could only
be given if the person or persons wishing to adopt had satisfactory
knowledge of children and their needs and had been informed of the
implications of the planned adoption.

In accordance with the 1993 Hague Convention, the Social Welfare
Board was also required to give its consent to the continuation of the
adoption procedure after the applicants had been designated as the
parents of a child. As regards consent to the continuation of the adoption
procedure, the Convention provided (Article 17) that a final assessment
of whether the conditions for adoption were fulfilled should be made in
each country before a child could be handed over to the prospective
adopters. This examination was only carried out when a particular child
had been proposed for adoption in the State of origin to certain applicants
in the receiving State and the prospective adopters agreed to the adoption.
A decision would then be taken in both countries on whether the adoption
procedure could proceed. Apart from the fact that the examination in the
States concerned involved an assessment of the competence and suitability
of the applicants to adopt the proposed child, it was essentially a question
of judicial verification that there was no inconsistency between the laws
of the States concerned which might prevent the adoption from going
ahead.

In 1998, a provision was also introduced in Chapter 5, Section 1 of
the Social Welfare Act 952SoLconcerning an obligation on the part of
the social welfare board to meet, in its care of children and young people,
the special need for support and assistance that might exist after an
adoption had been completed. The provision did not cover adult
adoptees.!33It was introduced in response to the UN Committee on the
Rights of the Child pointing out that Sweden lacked a specific system for
systematically following up the actual situation of adopted children from
abroad in Swedish families. The Committee recommended that measures
be taken to monitor the situation of these children more closely!'

151 Prop. 1996/97:91, p. 50 ff, p. 60-61, 72-73 and 91-92.

152 Chapter 18, Section 10 of the Social Services Act (2025:000), latest wording Bill 2024/25:89.
153 Prop. 1996/97:91 p. 74 and Prop. 1996/97:124 Amendment to the Social Services Act p. 176 f.
134S0U 1994:137 p. 136, 156 and 160. Prop. 1996/97:91, pp. 73-74 and Prop. 1996:97: 124,

s. 176-177.
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3.5.7 Confidentiality and mediation obligations introduced
for adoption organizations

When the LIA was introduced, it was noted that the duty of
confidentiality did not apply to those working in an adoption
organization. The information to which an adoption organization had
access in the course of its activities could be at least as sensitive as that to
which a professionally run individual social service agency could have
access. Section 71a of the Social Services Act (1980:620) stipulated a duty
of confidentiality for those who are or have been active in professionally
run private activities relating to interventions under the Social Services
Act. A corresponding provision on confidentiality was therefore
considered necessary for the authorized adoption organizations.

The LIA obliged the authorized associations to provide intercountry
adoption services to applicants who had consent to adopt. The provision no
longer allowed the organizations to carry out a further examination of the
suitability of the applicants after such an examination had been carried
out by the social welfare board(!5>

3.5.8 NIA notes shortcomings in the possibility to reject
authorization applications

In the 2000 Annual Report, the NIA raised a number of points relating to
authorization under the heading "Key issues of principle". One was the
need to be able to limit the number of authorized organizations. Another
concerned the possibility of withdrawing an authorization when an
organization was not performing satisfactorily, and a third concerned the
criteria by which the NIA could refuse an authorization'.

In its 2002 Annual Report, the NIA stated that it had no power to
refuse applications for authorization on grounds other than those set out in
the LIA. Anyone who applied for an authorization and met the
requirements of the Act would be able to obtain it, even if it would not
actually be of any benefit to the community, the applicant families or the
adoption business as a whole. Nor could the NIA refuse an application for
an agency from a particular country on the basis of that country's rules, as
it had tried to do in one case. THE NIA

155 Prop. 1996/97:91 s. 75.
156NIA, Annual Report 2000, p. 16.
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Nor could it reject an application on the grounds that several associations
would then be working in the same country through authorization. The NIA
pointed out these shortcomings to the Ministry of Social Affairs, which noted
that these were issues that would be dealt with in the inquiry set up in 2001
to review the activities of international adoptions>7-

In the 2003 annual report, the NIA also highlighted the shortcomings
in the legislation on the authorization procedure that had already been
pointed out. According to the NIA, the 2003 adoption inquiry contained
provisions aimed at strengthening the authorization procedure with
clearer conditions for authorization. However, the NIA considered that
some of these provisions could lead to the cessation of adoption
activities with reference, among other things, to the requirement to
account for costs. One issue faced by the NIA was the extent to which
the state could interfere with and restrict the work of voluntary
organizations. The NIA could not refuse applications on the grounds that
it would not be efficient for several organizations to operate in the same
country. Nor could the NIA refuse to grant multi-country accreditation to
an association even if, in its view, the association would need to
concentrate its activities in fewer countries in order to achieve stability in
its operations. Nor did the NIA consider that the legislation was
sufficiently clear as regards its ability to deny authorization to an
association.!8

3.6 In the 2000s, rules are tightened
for authorization and supervision further

3.6.1 Inquiry into international adoptions proposes
new organization and stricter supervision of
adoption activities

By the early 2000s, the number of international adoptions had increased
again. Around 1 000 children were adopted from abroad each year. In the
light of developments in Sweden and abroad, the Government decided that
it was appropriate to review certain aspects of the regulatory system for
international adoptions. An inquiry was set up in 2001. The inquiry into
international adoptions had a broad remit

157 NIA, Annual Report 2002, p. 10.
I38NTA, Annual Report 2003, pp. 15-16.
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and would, among other things, examine the possibility of strengthening
the rights of the child in the adoption process, analyze the process of
authorization of adoption agencies, review the organization and
governance of the NIA and analyze cost issues related to international
adoptions.

The report, which was published in 2003, concluded that the NIA's
role as a supervisory authority was unclear and that it had too few
supervisory instruments, which made active supervision difficult. Unclear
authorization conditions for the authorized associations contributed to
this. Among other things, the investigation pointed out that conditions in
a country of origin needed to be taken into account when considering an
authorization case. The inquiry proposed that the conditions for
authorization should be expanded to ensure that international adoption
mediation was conducted based on an ethical approach with a focus on
the best interests of the child. The LIA needed to be clarified in terms of
what requirements a country and a contact should meet to be considered
suitable for adoption cooperation. The adoption authority's supervision
would be strengthened through the right to obtain information and request
corrections from authorized associations. The authority's instructions
were proposed to be changed from the task of "facilitating the adoption of
foreign children in Sweden" to "monitoring that the Swedish authorized
associations' work with international adoption mediation is carried out in
accordance with the law and the principle of the best interests of the child
in accordance with the Convention on the Rights of the Child and the
1993 Hague Convention and in an otherwise ethically acceptable
manner". This emphasized the neutral and independent supervisory role
of the Authority. It was also proposed to give the Authority a more active
role internationally in ethical adoption-related issues. According to the
report, this would require increased resources, but also a refinement of the
activities, including by emphasizing that all actors involved in society
must take responsibility for their adoption-related issues. With regard to
the organization of the adoption authority, the committee proposed that
the NIA be dismantled as a board authority and that the government
instead set up a new expert authority for international adoption issues
with a management form of a council authority with an oversight council
160

The report also analyzed the costs and assistance activities related to
international adoption. They highlighted ethical

159 Dir. 2001:93 International adoptions etc.
160SOU 2003:49 Adoption at what price, p. 181 ff.
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issues and dilemmas associated with intercountry adoption. The inquiry
wrote:

There are many childless adults in the world who long for children. There are
also many children in the world who have no family. Many adults want to
have as small and healthy a child as possible. Since the childless adults
outnumber the small, healthy children available for adoption, a competitive
situation arises, where there is a risk that whoever pays the most also gets the
most "attractive" children from an adult perspective, i.e. the small and healthy
children. (--) As long as there are more adults wanting to adopt than
"suitable" children available for adoption, there will be a market for adoption,
where financial means are of great importance. The term child trafficking is
generally understood to mean the purchase of children by adults for the
purpose of exploiting them in some improper way. Although the aim in the
adoption context is the desire to give a child a family, there is a clear risk that
children become pawns in an economic game, driven by adults' desire for
children and severe economic and social problems in the countries of origin.
Such an economic game can only be described as a form of child
trafficking'®!

The inquiry went on to say:

When prospective parents have to pay more for the adoption than the actual
costs, children tend to become a commodity. Even if what is paid in excess of
the actual costs is used for a good purpose, such a contribution must never
become a condition for a child to become available for adoption. As the costs
of adoption increase in competition between different receiving countries,
there is also a risk of creating dependency in the countries of origin of the
children on the income generated by intercountry adoption. When large sums
of money are provided in addition to reimbursement of actual costs, it may be
more financially advantageous to place children for intercountry adoption than
to place children for national adoption or to place children in foster care.

In such cases, international adoptions may hinder positive domestic
development, which is not acceptable. There is also a risk that international
adoptions contribute to the preservation of structures with an outdated view of
women and a view of illegitimate and disabled children, which Sweden cannot
accept. Such a development cannot be accepted under any circumstances:

The report concluded that Sweden had to take a position on what was
ethically justifiable in terms of costs and assistance activities in
connection with international adoption and how Sweden could act

161 SOU 2003:49, pp. 20-21.
122S0U 2003:49, p. 21.
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to reduce the risks of child trafficking in the context of intercountry
adoption'®3

It also analyzed the need for support for adoptees and adoptive families
and made proposals for enhanced support and assistance. Another proposal
was the establishment of a national research and knowledge center for
international adoption issues.

3.6.2 The Swedish Intercountry Adoption Authority (MIA) is
established in 2005

In April 2004, the Government presented a bill aimed at strengthening the
rights of the child in the adoption process, which included proposals for a
new adoption authority. The government emphasized the importance of
active supervision with a high degree of independence in relation to the
authorized associations, while the adoption authority was deemed to
continue to have an important supporting and informing role. The new
authority's overall task would be to create high quality in intercountry
adoption activities in Sweden. A strengthened authorization process was
part of this. The proposals in the bill meant that the National Board for
Intercountry Adoption (NIA) was abolished and replaced by the Swedish
Intercountry Adoption Authority (MIA).!64

The tasks of the new MIA were largely the same as under the NIA, i.e.
to be the central authority under the 1993 Hague Convention, to distribute
government grants, to follow international developments in the field, to
monitor the development of costs, to negotiate with authorities and
organizations in other countries and to conduct training activities.
However, the supervisory task had been clarified. The MIA was to
monitor that the Swedish authorized associations' work with international
adoption mediation was carried out in accordance with the law and the
principle of the best interests of the child as expressed in the UN
Convention on the Rights of the Child and in the 1993 Hague
Convention, and in an ethically acceptable manner in general '95.

The MIA as a single authority was now headed by a Director-General
and had a Transparency Board whose role was to oversee its activities and
advise the head of the authority. The Transparency Board would consist
of a maximum of six

163.SOU 2003:49 p. 20 ff. and p. 144 ff.
164 Prop. 2003/04:131 International adoption issues.
160rdinance (2004:1145) with instructions for the Agency for International Adoption.
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members and chaired by the Director-General. All eight staff members of
the NIA, except the former Director, moved to the new agency. The MIA
had between 10 and 13 staff members, although the number of FTEs is not
specified'®.

3.6.3 LIA is amended to tighten the conditions for authorization and
supervision, and documentation requirements are introduced
of intermediation activities

The proposals in the government bill also entailed legislative
amendments to the LIA, the Parental Code and the Social Services Act,
among others, which came into force in 2005.

Stricter authorization requirements and two-step authorization

The amendments to the LIA introduced stricter and clearer authorization
requirements for brokering international adoptions and increased
supervisory tools for the adoption authority.

The authorization assessment was changed from only taking into
account the association's activities in Sweden to being given in two stages.
First, the MIA would examine the associations' conditions for functioning
at all as intermediaries of international adoptions, so-called Sweden
authorization. A prerequisite for obtaining authorization for activities in
Sweden was that any other activities carried out by an association must not
jeopardize confidence in adoption activities. In the next step, the MIA
was to assess the suitability of each individual country in which the
association wanted to operate, so-called country authorization. The
preparatory work showed that the rules in force at the time did not make
it possible to take into account conditions in the country in connection
with authorization. The Government considered that this was not
satisfactory, as the contacts with which the association cooperated abroad,
the country's legislation and administration concerning intercountry
adoption and other conditions in the country were of decisive importance
for how the mediation work would function. In order to ensure ethical
and transparent adoption activities in Sweden and to comply with the
intentions of the 1993 Hague Convention, a new paragraph was
introduced to specify the conditions under which a country and

166MTA annual reports.
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a contact would have to meet in order for an authorized association to
initiate or continue adoption cooperation in a specific country.!6’

For intercountry authorization to be granted, the country had to have
adoption legislation, or other reliable regulation of intercountry adoption,
that took into account the basic principles of intercountry adoption in the
Children's Convention and the 1993 Hague Convention. Furthermore, the
other country would have a functioning administration for intercountry
adoption activities. In this way, the principle of subsidiarity would be
upheld and the children put up for adoption would be screened to ensure
that they were available for adoption'®.

The requirement that authorization should be appropriate in the light
of the other circumstances meant that the foreign intermediary activity
should be conducted seriously and without profit motive. Furthermore,
the general situation in the country had to be stable. There must be no
corruption that could affect adoption activities or child trafficking.
According to the Government, this assessment should also take into
account whether harmful competition for children could arise. If an
association operated in a country, it could be inappropriate for another
association to be authorized for that country if there was a risk that this
association would compete with the association already authorized for the
country. This could be the case, for example, in countries where few children
were available for adoption.

An obligation was also introduced for the MIA to consult with the
Swedish authority abroad in the other country and, if necessary, also with
child rights organizations operating in the other country. The aim was to
ensure that the adoption authority had access to objective information
about the conditions in a country of origin. Authorization under the first
stage was granted for a maximum of five years and under the second
stage for a maximum of two years. Furthermore, an obligation was
introduced for the authorized associations to promptly notify the MIA of
such changes in the association's activities in Sweden and abroad as well
as such changes in political, legal or other conditions in the country that
could be of significance for the mediation activities. In the case of an
application for authorization for brokerage activities in another country,
the association should provide information on the

167 Prop. 2003/04:131, p. 38 f.
1SMIA Annual Report 2006, p. 5.
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the activities in the respective country (. later referred to as country reports),
intermediary contacts, the association's representatives, legislation and
administration in the country, any development cooperation, aid or other
support, and the association's costs for the activities in the country

The deficiencies pointed out by the NIA with regard to the possibility
of limiting the number of associations operating in individual countries
were to some extent addressed by the legislator. A provision was
introduced in the LIA according to which a prerequisite for foreign
authorization would be that, taking into account the cost situation, the
balance between the Swedish associations (which came to be called the
balance requirement) and the circumstances in general, it was deemed
appropriate for the association to initiate or continue an adoption
cooperation in the other country. The balance requirement was introduced
because the Government considered that it would be beneficial to have
more equal-sized associations in Sweden.
This meant that the authority would make it easier for the smaller
associations to grow, if they so wished. When deciding on authorization,
the adoption authority would, according to the Government, strive for a
better balance in size between the Swedish associations !7°.

MIA decides on new authorization conditions

The MIA decided in 2005 on new conditions for authorized associations
under the Intercountry Adoption Agencies Act. These replaced the
conditions issued by the NIA in 1997. The MIA also drew up
authorization forms to be used when applying. To these, the applicant was
required to attach a business plan including a budget, a constitution, the
minutes of the last annual meeting, an annual report, a statement of how
the association met the requirements of the Act for expertise in adoption
mediation, and an action plan for how the association would manage
application fees and how the association would ensure that it had funds
for winding up.

Thus, when an organization applied for authorization to operate in a
particular country, it had to provide details of the organization's
organization's activities and the conditions in the country of origin. The
MIA also requested information from the organizations in various

19 Prop. 2003/04:131, p. 33 ff.
170 Prop. 2003/04:131 p. 42 and Prop. 2008/09:109 Certain international adoption issues, p. 18.
17IMIA, Annual Report 2005, p. 10.
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in these respects. The MIA gained insight into adoption activities in the
countries of origin through reports from the MFA and international
bodies such as the UN and ISS. In addition, the MIA, in cooperation with
other receiving countries, carried out monitoring missions, held meetings
with responsible officers at the MFA and consulted in the MIA's
transparency council. Through these actions, MIA was able to assess
whether the country complied with the terms of the LIA and relevant
conventions.!”?MIA addressed the risk of competition between different
associations operating in the same country by encouraging associations
not to work with the same orphanages.

Decision on authorization

At the beginning of the 2000s, five adoption organizations were
authorized: AC, BFA, BV, FFIA and La Casa. Three more organizations
were granted authorization between 2002 and 2007: African Hope
Adoptions (AHA), Stiftelsen Frosunda Solidaritet - International
Adoptions and Stiftelsen Barn i Vérlden - International Adoptions
(SBIV).

During the first years of operation, MIA rejected some applications for
authorization. In one case, the application for authorization (Sweden
authorization) was rejected because the MIA assessed that the association
would not mediate adoptions in an expert and judicious manner. In some
cases, applications for authorization for individual countries were
rejected. One application was rejected because the MIA considered that
the country in question did not have adoption legislation or other reliable
regulation of intercountry adoption that took into account the fundamental
principles of intercountry adoption as expressed in the 1993 Hague
Convention. Another application was rejected because there were already
two associations operating in the country concerned. Another application
was rejected because the MIA considered that the situation in the country,
including a lack of administration, made it inappropriate to enter into
adoption cooperation with the country. The decisions were appealed by
the associations concerned, but the MIA's decision was upheld by the
higher court. The MIA judged that the adoption organizations granted
authorization were of high

172 MIA, Annual Report 2007, pp. 5-6 and 10.
I3MIA, Annual Report 2006, p. 5.
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The supervision highlighted some problems, for example, that individual
intermediation contacts worked differently in the same country.
Authorization decisions were thus deemed too blunt, and the MIA stated
that it would be advantageous to be able to decide on authorization for
part of a country or for individual intermediation contacts (174

Stricter supervision requirements

The MIA, as the new supervisory authority, was given more supervisory
tools, including the right to inspect the activities of an authorized association,
to obtain information and to consult the documents needed for supervision.
A new provision also gave the MIA the right to order an authorized
association to remedy deficiencies in its intermediation activities.
Supervisory requirements on the day-to-day work, finances and budget of
the organizations (including for individual countries) were also tightened.
For example, the budget for intermediation activities was to be separated
from other activities. The MIA, like the NIA, produced annual
monitoring reports for each organization. Conditions that needed to be
followed up were included in the annual supervision plan that was
decided upon!”>.

MIA reports for the period 2005-2008 that it received a small number
of appeals from individuals who had been refused adoption assistance. In
2007, five appeals were received, all of which concerned Vietnam.!7The
MIA repeated the survey in 2007 with the aim of obtaining the opinion of
the families themselves on the work of the adoption organizations, the
information provided and the way they were treated.

During the period 2005-2014, the MIA made more than 35 trips
and they are reported as part of the supervision. For the period 2005-
2013, the MIA reports on the situation in certain countries of origin in
a separate section
in the annual report. The countries visited through monitoring missions are
briefly described as well as countries where negotiations on cooperation are
ongoing, where there have been changes in legislation, requirements for
adoptions or where there have been problems in adoptions.

174 MIA Annual Report for 2006 and 2007.
175 MIA, Annual Report 2005, p. 10.
17MIA, Annual Report 2007.
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3.6.4 Cost accounting requirements and separation
of adoption mediation and assistance

Accounting for costs abroad

In 1997, the LIA had introduced an obligation for the associations to
report on the costs abroad and their breakdown.!””The 2005 reform of the
Act clarified this requirement. It had to be clear how the fees were used by
the foreign intermediary contact so that it was clear what the adoptive
parents were paying for. In order for the adoption authority to be able to
assess whether the costs could be considered reasonable, the financial
report should be detailed enough to show which costs were directly
related to the adoption and which costs related to other matters.!”*Both the
NIA and the adoption organizations had stated in their comments that it
was not possible to produce such specified and well-supported reports for
each adoption country as the inquiry considered necessary. The
Government expressed understanding for the fact that the new provision
placed partly new demands on the intermediation contacts in the countries of
origin and said that the requirements should be seen as long-term goals to
strive for. Adoption organizations would gradually be able to demand
greater transparency and specification of costs abroad. If the association
for various reasons could not follow the authority's instructions, this
could, in the Government's opinion, mean that this intermediary contact
was unsuitable to cooperate with.!”The 2003 Adoption Inquiry had
proposed that the trend should be towards a gradual reduction in the part
of the cost that related to other than actual costs for the adoption
(calculated on average) and that the actual cost of adoption should be
calculated from the time when the child's proposal was submitted.
However, the Government considered that it should be possible to provide
compensation for the costs associated with the child even before the child
proposal had been made and that it was also reasonable to provide some
compensation to an orphanage for the children remaining in the
orphanage.

177 Prop. 1996/97:91, s. 54.

178 SOU 2003 :49, prop. 2003/04 :131, p. 39.
179 Prop. 2003/04:131, p. 39 f.

180Prop. 2003/04:131, p. 40.
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Adoption mediation and assistance should be separated

A provision was also introduced in the LIA in 2005 stating that any other
activities carried out by an association should not also affect confidence
in adoption activities. The reason was that many associations also carried
out assistance activities. The assistance activities must not be perceived as
payment for the adoption activities. The bill stated that this did not mean,
as some of the consultation bodies feared, that the associations would not
be allowed to have assistance activities in the countries of origin. The
Government had no objection to associations also carrying out activities
other than adoption mediation, provided that there was such a personnel
and financial separation between the activities that confidence in the
adoption activities was not jeopardized. In its consultation response, the
NIA had stated that as long as the associations worked with both
activities, it was neither possible nor particularly effective to separate the
persons working with adoption and assistance in all situations. However,
the Government considered that the basic rule should be a separation of
personnel between the activities, both for the association's own staff and
for contact persons abroad, but that exceptions could be made if this was
not possible in certain situations (8D

3.6.5 Adoption agencies will be obliged to
document adoption placements

Under the 2005 reform, adoption organizations were also obliged to
document placement activities and retain the documentation for as long as
it could be assumed to be of significance to the adoptee or their relatives.
Copies of documents relating to a particular adoption were to be sent to
the responsible social welfare committee. The adoptee was entitled to
access documents relating to his or her own adoption case and documents
relating to the placement activities in general in the country of origin
during the period when the adoption was placed. Other persons to whom
the documents related, such as the adoptive parents or the adopted
person's children, were also entitled to access the documents. The
regulation codified the NIA's 1982 requirement that adoption agencies
make copies of all documents

181Prop. 2003/04:131, p. 36 f.
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with details of the child's origin and previous circumstances and send
copies to the social services department.'8?

3.6.6 Compulsory parental education introduced

On January 1, 2005, the Social Services Act (2001:453) also introduced
new requirements for prospective adoptive parents and their ability to
obtain consent for international adoption. The amendments clarified that
consent could only be given if the applicant was suitable to adopt and
specified the skills and characteristics that the social services committee
should take into account in the applicant, as well as requiring that the
person wishing to adopt a child from another country should have
participated in parental training provided by the municipality. The
purpose of introducing parental training was to increase the prospective
adoptive parents' insight and knowledge of children and children's needs.
The preparatory works referred to research results showing that it was
important that the prospective adoptive parents were aware of the
specific vulnerability and special needs of adopted children, and that the
prospective adoptive parents must be able to recognize and be prepared
for different situations that could arise during the child's growth, and be
aware of the possibilities to seek help early on if difficulties should arise-

3.6.7 Revision of LIA leads to MIA being able to give authorization
for part of a country

Possibility introduced to grant authorization for part of a country

In 2008, a working group was set up within the Ministry of Social Affairs
to review certain provisions of the LIA. The group submitted a
memorandum with proposals in the same year.!34In January 2009, a
proposal was submitted with proposed amendments to Sections 6 and 6a
of the LIA, which made it possible for the MIA to authorize an
authorized association to work with adoption mediation in a certain part
of another country.

I2NIA. International adoptions. Handbook for Social Welfare Boards. 1982, p. 53 and International
adoptions. Handbook for Adoption Agencies. 1983, p. 18.
183 Prop. 2003/04: 131, p. 17 and 57 ff.

184Ds 2008:44 Certain international adoption issues.
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country, or with a particular adoption contact in a country.'®The new
rules were implemented as of July 1, 2009. In addition to the possibility
of granting limited country authorization, MIA's assessment of an
authorized association's ancillary activities would be made in the context
of the association's authorization for a particular country or part of
another country or with a particular adoption contact. In order for the
MIA to grant authorization, it was also required that it was clear that the
association would mediate adoptions in an expert and judicious manner,
without profit motive and with the best interests of the child as the
primary benchmark. The provision containing the so-called balance
requirement was removed.'8The Government's assessment was that the
balance requirement had not had the significance intended when the
provision was introduced. It did not increase the freedom of choice
between the associations, nor did it help the smaller associations to
survive. '8

Authorization decisions based on the new rules

The new rules were implemented by the MIA in 2009. In 2010, the MIA
granted authorization for one particular adoption contact in one part of one
country. Otherwise, MIA decided to refuse the two associations that had
recently been authorized for a number of countries. The reason was that the
MIA considered that the organizations would not be able to mediate
adoptions in a professional and judicious manner.'8 Another two new
associations applied for authorization but they were not granted
authorization either.'8?

FFIA ended its intermediation activities in 2014 and La Casa did
the same in 2015. As of 2016, AC, BFA and BV were thus the
remaining associations.

185 Prop. 2008/09:109, p. 11 ff.

186 MIA, Annual Report 2009, p. 18.

187 Prop. 2008/09:109 p. 19.

188 MIA, Annual Report 2009, p. 18.

18YMIA, Dnr 3.1.1:20/13 and 3.1.1:21/13 and 3.1.1:57/13.
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3.6.8 2008 adoption inquiry proposes stricter rules for private
adoption

In November 2007, the Government appointed an inquiry to conduct a
general review of the rules on adoption in Chapter 4 of the Parental Code.
The inquiry was to consider the need for amended rules on the court's
review of adoption cases in order to strengthen the child's perspective.
The assignment also included investigating certain issues relating to
international adoption, including the need for measures to ensure the best
interests of the child in individual adoptions. A general review of the LIA
would also be undertaken!'®°.

In its final report in 2009, the inquiry proposed that the regulations on
individual adoption should be tightened up and made more uniform.'”'The
possibilities of obtaining a permit for individual adoption should be limited
to children of relatives or where, based on the personal relationship
between the applicant and the child, there was a particular reason to adopt
without the mediation of an authorized adoption organization. As reasons
for the proposal, the committee stated that it was generally better for an
adoption to be mediated by an authorized adoption association than to be
made as an individual adoption, among other things because the
investigation was often poorer in an individual adoption. A permit for an
individual adoption would only be granted if consent had been given for
the applicant to receive the child for adoption and it had been verified that
the adoption was in the best interests of the child. The inquiry proposed
that the examination should be moved from the MIA to the social welfare
board. The proposal was justified by the fact that the knowledge of the
reliability of the mediation method that existed at the MIA was not
needed if the individual adoptions could only concern a child known in
advance.

The report's proposals were not used as a basis for legislative
amendments until 2018, and no changes were made regarding private
adoptions.

3.6.9 MIA proposes expanded mission to offer support
for origin

In 2010, the MIA received an increase in funding to, among other things,
develop support for adoptees secking information about their background
and conditions in their countries of origin. MIA intended to investigate

190 Dir. 2007:150 Modernizing adoption rules.
191SOU 2009:61 Modernizing adoption rules.
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what information was requested and what information was possible to
find.'??

In a letter to the Ministry of Social Affairs in 2013, the MIA proposed
that the authority should be given an expanded remit to offer support to
adoptees seeking their origins and that this should be regulated in the
MIA's instructions. The reason was that the MIA assessed that more
adoptees were expected to want to search for their origin, that general
information efforts were not sufficient and that there was a need for
practical help and guidance for searching for origin. The support would
include guidance, informing adoptees and their families in Sweden,
providing contacts to authorities and organizations that could help
adoptees in the countries of origin, helping families in the countries of
origin who were looking for persons adopted to Sweden, and promoting
international cooperation on origin issues. However, the support would
not include psychosocial support. Instead, MIA proposed that the
authority should work to ensure that psychosocial support could be
offered
throughout the country by collaborating with different actors.!??

3.7 Adoption activities from 2015 to today

3.7.1 Changing conditions for international adoptions

Increasingly complex adoption processes put more demands on
MIAs, municipalities and adoption organizations

In its 2012-2013 annual reports, the MIA highlighted that the
international adoption business had undergone rapid and significant
change. While the number of intercountry adoptions has decreased (65% in
ten years), adoption processes have become longer and more complex.
Extensive administrative processes in countries of origin were a
contributing factor. Children adopted internationally were more likely to
have disabilities and difficult social backgrounds, which placed higher
demands on the applicants. It became more difficult for adoption
organizations to find a family for the children. The demands on
municipalities and adoption associations increased, while it was more
difficult to maintain competence and capacity as the number of adoptions
decreased.

192 MIA, Annual Report 2010, p. 34.
193MIA, 2013-03-27, Support for adoptees seeking their origin.
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According to the MIA, its activities were affected by increased work on
authorization, supervision and information. More countries of origin also
asked for bilateral agreements with the receiving countries, which also led to
an increased workload for the MIA. The agency referred to an ongoing
investigation in Denmark with the task of conducting a comprehensive
analysis of international adoptions. The investigation was to shed light on
which countries Denmark should cooperate with, the organization of the
adoption agency, supervision, preparation of and support for adoptive
families, etc. The MIA considered that the study, which was to be
completed in 2014, was also of interest to Sweden.!**The MIA returned to
the same problems and challenges in its annual report for 2014.

New tasks and new name for MIA

In 2014, the Ministry of Social Affairs issued a memorandum on
coordinated responsibility for certain family issues. This was part of a
major review of authorities in the health and social care sector. The
memorandum proposed that the MIA should become the authority
responsible for certain family issues and change its name to the Agency
for Family Law and Adoption. The authority would be reorganized from
1 March 2015 by transferring the tasks that the National Board of Health
and Welfare had in the family law area to the MIA. The Agency for
Family Law and Adoption would also manage and develop the
knowledge base developed within the framework of the national strategy
for parental support, for which the National Institute of Public Health was
previously responsible. As regards adoptions, the new authority was
proposed to be responsible for international and domestic adoptions,
including preparatory support to adoptive parents and follow-up of
completed adoptions'?>.

In the 2015 Spring Fiscal Policy Bill 1?9the Government announced
that it intended to bring together government responsibility for certain
family issues with the MIA. The decision was in line with the transfer of
funds from the National Board of Health and Welfare and the Public Health
Agency of Sweden to the MIA, as decided by Parliament. The aim was to
create improved, more effective and efficient government coordination of
adoption, parental support and family law within the social services (197

194 MIA, Annual Report 2012 and Annual Report 2013, p. 4 ff.

195 Ds 2014:17, Coordinated responsibility for certain family matters.
196 Prop. 2014/15:100, budget bill. p. 71.

197Bet. 2014/15:SoUl, rskr. 2014/15:71.
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In the 2015/16 budget bill, the Government referred to the challenges
in international adoption activities raised by the MIA in its annual reports.
Based on the proposals in the Ministry of Social Affairs' memorandum
from 2014, the Government had decided to bring together the
government's responsibility for certain family issues with the MIA by
deciding to amend the Ordinance (2007:1020) containing the instructions
for the MIA. The amendment entered into force on September 1, 2015,
and the MIA was to change its name to the Agency for Family Law and
Parental Support. By gathering the state's commitment in one authority,
the previous division of responsibility within the international adoption
process between the National Board of Health and Welfare and the MIA
ceased. According to the Government, this would create a more cohesive
adoption process where expertise could be pooled and resources used
more effectively!S.

3.7.2 The Agency for Family Law and
Parental Support (MFoF)

New broader mission for MFoF

On September 1, 2015, the MIA took over certain child and family law
matters from the National Board of Health and Welfare and the Public
Health Agency of Sweden. On 1 January 2016, the MIA changed its name
to the Swedish Agency for Family Law and Parental Support (MFoF). A
new instruction for the agency entered into force on 1 June 2017.'%In
addition to the newly added tasks in family law issues on custody, housing
and access within the social services and issues of preventive support, the
tasks in international adoptions were largely the same as before.
However, in 2020, the MFoF took over the responsibility that the
National Board of Health and Welfare had had since January 1, 2005 for
guidance to the social services in the processing of international adoptions,
such as investigation and support relating to consent to adoption.?%

MFOF is responsible for the tasks incumbent on the authority under
the 1993 Hague Convention, the Act (1997:192) on international
adoption mediation, the Ordinance (2008:1239) on government grants to
authorized adoption associations and to national organizations for
adoptees and the Ordinance (2018:1296) on adoption in international
adoptions.

198 Prop. 2015/16:1 Utgiftsomrade 9, p. 182 ff.

1990rdinance (2017:292) with instructions for the Agency for Family Law and Parental Support .
2000rdinance (SFS 2020:139) amending the Ordinance (2017:292) with instructions for the Swedish Family
Law and Parental Support Agency.
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nal situations. As with the previous MIA, the MFoF shall in particular
monitor that the Swedish authorized associations' work with international
adoption mediation is carried out in accordance with the law and the 1993
Hague Convention and in an otherwise ethically acceptable manner. The
authority shall monitor international developments and costs for the
adoption of foreign children and gather information on issues relating to
the adoption of foreign children. MFoF remains the central authority
under the 1993 Hague Convention and authorizes and supervises adoption
organizations. The authority examines cases of individual adoption and
approves adoptions not covered by the 1993 Hague Convention. The new
instructions also added the task of official statistics authority and gave the
Authority the right to issue regulations?°!.

MFoF implements several changes but sees a need for a review of
adoption activities as a whole

In 2015, the MFoF implemented several changes and measures in its
operations. An internal reorganization was carried out to integrate family
law issues into the operations. In the area of international adoptions, the
work on authorization and supervision was reviewed and a new working
method was introduced, which meant that supervision was coordinated to
create the opportunity for in-depth knowledge of the adoption countries.
The Agency also developed a new form of supervision report and
supervision feedback. The new approach was to be evaluated in spring
2016.

However, the MFoF still saw a need to investigate how the activities
could be adapted to the current conditions for international adoptions.
According to MFoF, this concerned, among other things, how the
mediation activities should be organised, how preparation and support for
adoptive families should be provided, individual adoptions, support for
adoptees seeking their origin and how the supply of skills should be
secured. Pending a review of the adoption activities, MFoF decided to
review the conditions for authorization together with the adoption
organizations. The new conditions were decided in spring 2017 and
meant that

2010rdinance (2017:292) with instructions for the Agency for Family Law and Parental Support. MFoF's
annual report 2017.
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Sweden authorization is granted for two years instead of the previous four
years?%?

MPFoF supervision

The MFoF has continued to work in the same way as the MIA with the
supervision of the authorized organizations. The authority has had
continuous contact with the adoption organizations and examined
documents (board minutes, financial accounts, travel reports, extradition
cases) with the aim of ensuring that the organizations comply with the
terms of their authorizations. MFoF has also made supervisory visits to
the adoption organizations and in particular examined cooperation
agreements with foreign contact persons, work on risk analyses, forms for
the disclosure of documents and archiving, and whether the organizations
have planning and sufficient funds for liquidation. The review has been
compiled in annual supervision reports per organization. In 2017, MFoF
conducted a review of all child reports for children adopted to Sweden in
2017 through authorized adoption organizations.?%In 2021, the authority
conducted a similar review. The purpose was, among other things, to see
how parents' consent to adoption, or, where applicable, competent
authorities' decisions, had been documented.?%“In 2020, MFoF also
arranged a training course for Swedish adoption organizations focusing
on the risks of corruption in the adoption process, where the Institute
Against Corruption (IMM) lectured on how corruption can be identified
and counteracted.?%

The Agency's annual monitoring plan also includes monitoring
missions to priority countries. Supervision missions are carried out with the
aim of ensuring that adoption mediation from countries of origin can be
carried out in a legal and ethically acceptable manner. The MFoF does not
describe the grounds used for prioritizing countries.

MFoF notes that developments in international adoptions mean that
the assessment of the best interests of the child has become increasingly
complex. This work requires an in-depth examination of the mediation
work in Sweden and in the countries of origin. MFoF also notes

202 MFoF, Annual Report 2015.

203 MFoF, Tillsyn barnrapporter januari 2018, 2017-12-20, dnr 3.3.6:19/18.
204 MFoF, Annual Report 2021, p. 36 ff.

205MFoF, Annual Report 2020, p. 32.
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the need for the Agency to engage more actively with authorities and
other stakeholders in both countries of origin and destination.

MFoF receives several assignments from the government on
international adoptions

In the letter of appropriation for 2015, the MIA was tasked with assessing
which knowledge needs and gaps in knowledge were of greatest strategic
importance for Sweden in the field of international adoptions.?%In its
report on the task, the MFoF writes that there are a number of urgent
research areas for gaining increased knowledge of the best interests of the
child in international adoption activities. One area concerns the impact of
intercountry adoption on children's rights in their countries of origin. This
includes questions about how international adoption activities affect a
country's child protection system regarding the care of orphans, the
conditions under which there is a risk that the activities will be used as a
cover for child trafficking, and how international adoption activities affect
the view of children of single parents and children from minority
populations, as well as which approaches promote positive social
development in countries of origin 27,

MFoF was also tasked with analyzing the need to develop the
practical application of the UN Convention on the Rights of the Child
(CRCO) in its areas of activity. One area of development identified was
country monitoring of intercountry adoptions, where a new model for
country monitoring was developed based on previous reviews of
children's reports2%3,

MFoF relocates to Skellefted and receives several government
assignments on support for adoptees

In June 2017, the Government decided that MFoF would be relocated to
Skellefted. The relocation should be completed by
September 1, 2018, and in such a way as to ensure the functioning of the

206 etter of regulation for the financial year 2015 for the Swedish Intercountry Adoption Authority .
207MFoF, 2015-07-17, dnr 1.1.1:200/15, Redovisning av uppdrag om kunskapsbehov och kunskapslackor.
208MFoF, Annual Report 2019, dnr 1.2.1:270/20.
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just efficiently while maintaining quality in both the short and long term.
Even before the relocation decision, the MFoF raised the issue of the
authority's dimensioning in relation to the development of its mission.

In its 2017 annual report, MFoF described how the relocation had taken
time and energy away from its activities and had led to a halt in
development work within MFoF. The authority had prioritized the tasks
governed by law and regulation, in particular authorization, supervision
and processing of cases relating to international adoption 2%,

In 2018, information emerged in the media about irregularities in
Swedish international adoption activities during the 1970s and 1990s,
particularly in Chile. As a result, MFoF received and answered questions
from adoptees, adoptive parents and original parents. The MFoF was also
in contact with authorities in Chile and Sri Lanka and participated in
various international meetings. MFoF stated that the authority was not
tasked with investigating information about irregularities, but that it had
expressed to the Ministry of Social Affairs that Sweden should investigate
what measures the state should take when information about irregularities
in Swedish intercountry adoption activities comes to light 19

In the letter of appropriation for 2020, MFoF was commissioned to
carry out a pilot project with individual support for adoptees in
connection with the search for origin.?!D Inthe same year, the authority
was also commissioned to provide adoption-specific professional
counseling support to the target group of adoptees. MFoF submitted a
final report on the assignments in early 2022.21°The assignments have
since been extended.

In the 2022 appropriation directions, the MFoF was tasked with being
the national contact point for issues relating to irregularities in international
adoptions. The authority must refer to the right actor and offer support and
assistance within the framework of the authority's responsibilities. As a
contact point, the MFoF must keep abreast of relevant investigations both
in Sweden and internationally, including the criminal investigation in Chile
into child abduction and irregularities in international adoptions from the
country during the 1970s-1990s. MFoF shall also keep itself informed of
challenges and issues faced by adoptees from Chile,

209 MFoF, Annual Report 2017 and Annual Report 2018.

210 MFoF Annual Report 2018.

2Ministry of Social Affairs, Letter of Government Regulation for the financial year 2020 regarding the

Agency for Family Law and Parental Support, S2020/07380.

212MFoF (2022), Pilot project with individual support to internationally adopted persons in origin search,
Final report January 2022 and MFoF (2022). Adoption-specific professional counseling support for adoptees,
Final report January 2022.
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but also among adoptees of other origins where there are misconceptions
or information about irregularities. The authority shall actively
disseminate information about the function of the mission to relevant
target groups in Sweden and internationally to central authorities and other
actors

that are deemed to be of significance. The mission was to be carried out in
2022-2023.213This mission has also been extended.

In 2022, the MFoF was also tasked with reviewing the authorization
and supervision work within the international adoption activities in order
to further strengthen legal certainty and ensure the best interests of the
child in the adoption process. The authority was to investigate whether
existing resources for authorization and supervision could be used more
effectively to achieve the purpose of the assignment. In particular, the
authority was to investigate any stricter rules for authorization and, if
necessary, make proposals for the necessary statutory
amendments.2"*MFoF reported on the assignment in 2024.213

3.7.3 Adoption law reform 2018

Almost ten years after the 2008 adoption inquiry, the government
submitted the bill Modernizing Adoption Rules in 2017.2'In 2018, a
number of legislative amendments entered into force and the Act
(1971:796) on International Legal Relations concerning Adoption was
replaced by the Act (2018:1289) on Adoption in International Situations
(LAIS).

New chapter in the Parental Code

Chapter 4 of the Parental Code on adoption was reworded to include a
portal paragraph on the best interests of the child in adoption cases and a
statutory right for the child to receive information and the opportunity to
express his or her views on matters relating to adoption. It remained the
case that a person aged 12 or over may only be adopted if he or she
consents to the adoption. However, the exception to the requirement for
the consent of a child under 16 was removed, if it would harm the child to
be adopted.

2B3Ministry of Social Affairs, Letter of Government Regulation for the financial year 2022
regarding the Agency for family law and parenting support, S2021/08111 (in part).

214Ministry of Social Affairs, Regulatory letter for the 2022 financial year for the Agency for
family law and parenting support, S2021/08111 (in part).

2ISMFoF (2024), Further strengthening legal certainty and ensuring the best interests of the child in
the adoption process, final report for government assignment S2023/02122, March 2024.

216Bill 2017/18:121 Modernizing adoption rules.
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asked. According to the Government, the exception did not reflect a
modern view of children's rights and was not in line with the child's right
to know his or her origin.

As regards the requirement for parental consent, two changes were
made. Firstly, special reasons were introduced as an additional exception
to the requirement for parental consent, and secondly, the circle of persons
who can give consent to adoption was extended. Consent can also be given
by a temporary guardian or someone else who has taken the place of the
parents by law or custom. A person who, by law or custom of another State,
may be regarded as having taken the place of the parents means a person
who has the status of guardian of a child who has no other guardian. The
extension that consent is not required if there are exceptional reasons is
intended to apply
in specific situations where the other exceptions do not apply but where it
nevertheless appears very urgent that an adoption decision be taken
despite the absence of parental consent. The travaux préparatoires state
that although the exception is formally applicable to all types of
adoptions, it is intended to be used in particular for international
adoptions. The aim is that adoptions that have been deemed suitable by the
authorities of another State should not be hindered by Swedish consent
requirements that may not correspond to the rules of the other State,
while it is clear that an adoption is in the best interests of the child. For
example, people may be reluctant to respond to requests for consent or
otherwise participate in an adoption process because of the risk of social
consequences if the adoption becomes known. In such a situation, if it is
clear that the person concerned has been informed about the adoption
process, the reasons for deciding to adopt may be very strong. In order for
the exception to apply, it should normally be required that fairly extensive
efforts have been made to investigate the reason why a consent that meets
the Swedish requirements has not been given. It should also normally be
a prerequisite that the authorities in the State of origin have made the
assessment that the adoption should be carried out. These prerequisites
can be assumed to be met primarily if the adoption is facilitated by an
authorized adoption association. It cannot be ruled out that in some cases
the conditions may also be deemed to be met in the case of a national
adoption. However, the exception is not intended to be used to generally
allow adoptions where the child's parents do not consent to an adoption,
but in cases where, in the
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relatives would find it offensive if the adoption could not take place.?!”

A new provision was also introduced requiring the adoptive parents to
tell the child that he or she is adopted. Cohabiting couples were given the
possibility to adopt under the same conditions as married couples.
Following comments from the Legislative Council, a provision was
introduced on the court's duty to investigate in adoption cases. The
provision did not entail any change in practice, as adoption cases are
covered by the Court Cases Act (1996:242)218)_ but the Council
considered that the obligation to investigate is of such fundamental
importance for an adoption decision that it should be stated directly in the
Parental Code. The ban on compensation in the event of adoption was
tightened by removing the rules on maintenance payments in the form of
a lump sum.

Investigations by the Social Affairs Committee

In order to prevent unsuitable adoptions at the earliest possible stage, an
extended consent procedure for the adoption of a known child was
introduced from 2018. The applicant's suitability must then be assessed in
relation to the individual child.?'*The period of validity of a consent to
receive a child for adoption was extended from two to three years.

A new provision was introduced concerning adoption investigations. It
is no longer the social welfare committee that has to give an opinion to
the court, but an investigator who is commissioned by the social welfare
committee to carry out the adoption investigation. This is the same
system as for custody investigations.

Government rejects proposal to assess parental consent under
the law of the country of origin

In the bill proposing more modern adoption rules, the Government
rejected the Adoption Inquiry's proposal that the parents' consent to
adoption should be examined according to the law of the child's country
of origin. According to the Government, this would mean different
requirements depending on where the child comes from. Already when
Sweden acceded to the 1993 Hague Convention

217 Prop. 2017/18:121 p. 150.
218 Section 12 of the Courts Act.
219Prop. 2017/18:121 p. 101 et seq.
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It was noted that, precisely in the case of parental consent, there is a risk
that the law of the State of origin does not correspond to Swedish rules
and that in such a case there may be grounds for the competent Swedish
authority to refuse to grant its authorization under the Convention.

When the issue was raised again in 2018, the Government considered
that Swedish law should apply in full when considering an application for
adoption in a Swedish court and that the Parental Code's requirement for
consent should continue to apply to international adoptions. However, the
Government recognized that the strict requirement for the guardian's
consent could in some cases lead to undesirable results. If, despite efforts,
it proves impossible to complete the investigation with a missing consent
while it can be assumed that the parent agrees to the adoption, it may
seem unreasonable that the adoption cannot take place as a result of what
is perceived as a mere formality. A parent may not wish to respond to
requests for consent or otherwise participate in an adoption procedure
because of the risk of social consequences if the adoption becomes known.
In such a situation, if it is clear that the person concerned has been
informed about the adoption process, the reasons for deciding to adopt
may be very strong. Against this background, an amendment was
introduced in the legislation to allow for an adoption decision to be taken
even if consent meeting the Swedish requirements has not been given.
The exception could be applied if there were exceptional reasons, in
particular when it would appear offensive
if the adoption could not take place.??!

New provisions in the law on adoption in international situations
(LAIS)

The 2018 reform of adoption regulations not only entailed a new wording
of Chapter 4. FB but also that the 1971 Act (1971:796) on international legal
relations concerning adoption was replaced by a new act, the Act
(2018:1289) on adoption in international situations (LAIS).

Among other things, the new provisions of LAIS extended the
jurisdiction of Swedish courts to hear adoption applications so that
applications can be heard here even if none of the applicants is domiciled
in Sweden.

220 Prop. 1996/97:91 p. 67 f.
221Prop. 2017/18:121 p. 58 ff.

154



SOU 2025:61 Regulation, organization and processes over time

residence or citizenship in Sweden if the applicant is resident in Sweden.
Foreign adoption decisions shall be automatically recognized in Sweden
if the decision was issued or is valid in the adoptee's or adoptive parent's
country of residence and it can be equated with a Swedish adoption. The
MFoF may decide that a foreign adoption decision is valid in Sweden
even if it does not meet the general requirements. MFoF may only make
such a decision if there are exceptional reasons. These may be situations
where there is a reasonable explanation for the non-compliance with the
rules and it would be in the best interests of the child if the adoption was
not recognized in Sweden. A foreign adoption decision that is recognized
in Sweden has the same legal effects as a Swedish adoption decision.

3.7.4 The Convention on the Rights of the Child becomes Swedish law

On January 1, 2020, the Convention on the Rights of the Child became
Swedish law through the United Nations Convention on the Rights of the
Child Act (2018:1197). The government bill that led to the incorporation
states that by the UNCRC becoming Swedish law, the provisions of the
UNCRC, with the reservation that not all provisions are directly applicable
in each individual case, can be used as a basis for decisions by authorities
in cases and matters even when the provisions of the UNCRC are not
expressly stated in other legislation???.

Article 21 of the Convention specifies the rights of the child in
adoption. States shall ensure that the best interests of the child are a primary
consideration. The travaux préparatoires of the article show that it was
important that the wording clearly referred to the best interests of the
child and not the parents. No other interests may be given more weight
than the best interests of the child in an adoption. The principle of
subsidiarity, which was already expressed in the 1986 UN Declaration,
was also confirmed in the CRC.

222Bil1 2017/18:186, p. 77.
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4 Irregularities in adoption
activities in Chile

4.1 The mission

According to the terms of reference, the Adoption Commission is to clarify
the existence of any irregularities in Sweden's international adoption
activities and how the government, relevant state authorities,
municipalities, authorized associations, non-profit organizations and other
private actors have acted and responded to any irregularities based on the
responsibilities and roles of each actor.

Chile is not one of the main countries of origin for intercountry
adoptions in Sweden. However, adoptions from Chile have attracted
attention in recent years due to alleged and proven irregularities in the
operations. Most adoptions from Chile took place during the Pinochet
military dictatorship from 1973 to 1990.

In Chile, there is an ongoing criminal investigation into adoption
activities with a particular focus on the dictatorship period.

Our review of adoptions from Chile included documentation from the
authorities and the Adoption Center (AC), which is the only adoption
agency that mediated adoptions from Chile. We interviewed
representatives of the supervisory authority and AC staff at various times.
We also interviewed persons adopted from Chile. During a visit to Chile
in the autumn of 2022, we also interviewed representatives of authorities,
organizations, courts and Chile's criminal investigation and Chile's
parliamentary commission that investigated irregularities in international
adoptions. We also met families in Chile whose children and siblings
have been adopted to Sweden. In addition, 97 adoption files for children
placed through AC were examined from the 1970s to the 1990s. Adoption
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Chile has been examined by Chile as well as by other countries that have
received children from the country and we have taken note of the
observations made by others.

4.2 Assessment

The investigator's assessment: Our review shows that there have
been irregularities in the adoptions from Chile to Sweden throughout
the period that AC mediated adoptions from Chile. These include
abducted children (also referred to as stolen or kidnapped children), lack
of voluntary and informed consent to adoption from the child's parents,
incorrect information about the children's background and how they
became available for adoption, and deviations from the international
adoption process. Furthermore, it is clear that Swedish authorities and
organizations have accepted procedures and acted in ways that have
made it difficult and

in some cases made it impossible to assess whether an adoption is in
the best interests of the child. In particular, we have noted the following
in our review:

— Children from Chile have been adopted to Sweden without the
voluntary and informed consent of the child's parents. Children
have been placed for adoption in Sweden where the parents have
been informed that their child has died. There have also been cases
where children left for temporary care in hospitals or orphanages
have been placed for adoption in Sweden. There are also adoptions
where the mother has not understood that she has signed a consent
for adoption or where she has been pressured to give consent or
where someone other than the mother has given the child up for
adoption.

— The adoption documents from Chile contain a relatively large amount
of information about the children's background, the mothers'
situation and why the child was given up for adoption, including
the letter sent by the AC representative and social worker to the
adoptive parents in Sweden. However, there are instances where this
information is not accurate, particularly in relation to why the child
was given up for adoption.

— The AC's system of employing its own social workers to
investigate the children's social situation for the Chilean judiciary
posed obvious risks of conflict of interest.
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The Swedish supervisory authority NIA did not question this
organization but relied on the ability of AC's representative and
the social workers she hired to avoid irregularities. The NIA did
not travel to Chile at any time during the period when AC was
placing children in Sweden. The AC's office in Stockholm also had
limited insight into the activities

in Chile and relied on its representative there. All in all, this
means that the activities have been able to be carried out without
external scrutiny.

— AC developed early on, together with the Chilean Ministry of
Justice, a procedure for transferring custody in a Chilean court to the
prospective Swedish adoptive parents, who could then bring the
child to Sweden and adopt the child in a Swedish court. In most of
the cases, the Swedish adoption decision has not been registered in
Chile, which means that many adopted persons are not registered
as expatriates and adopted in Chile.

— In many cases, it has been very quick from the time the child was
found to be available for adoption to the time the child arrived in
Sweden. It should have been clear to the Swedish actors that there
were major risks that the child's interests could not be investigated
in such a rapid process.

— Until 1998, adoption of children from Chile was decided by a
Swedish court applying the rules of the Parental Code. This means
that the same legal requirement of consent has applied to the
adoption of children from Chile as from Sweden. Despite this, the
Swedish court has not ensured that there was consent to the
adoption from the child's parents. Even if the adoptive parents were
the child's guardians and consent from the parents was therefore
not required, they should have been heard in the case.

— It happens that children have been registered with a Swedish name
in the Chilean official registers before the decision to transfer
custody in Chile (and before the decision to adopt in Sweden). This
procedure makes it difficult for the adoptee to search for his or her
origin.

— We estimate that about half of the persons adopted from Chile to
Sweden may belong to one of Chile's indigenous peoples. A child
belonging to an indigenous people is entitled to special
protection for
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their rights. Although it was known that there was an over-
representation of children belonging to one of Chile's indigenous
peoples, no measures were taken to ensure their right to their
identity, culture and language. Furthermore, the fact that in some
cases children have been registered with Swedish names in the
Chilean official registers makes it difficult for the adopted person
to prove their belonging as an indigenous person. This in turn
affects their ability to reclaim their specific indigenous rights

in Chile.

4.3 Sweden's adoption activities in Chile

4.3.1 More than 2,200 children have been adopted from Chile to
Sweden

Chile is the sixth largest country of origin for Swedish international
adoptions. A total of 2 209 adoptions have taken place from Chile to
Sweden. 2 021 children have been placed through AC during the period
1973-1992.'From 1976 onwards, adoptions were around 200 per year. In
1982, the number dropped to about 130 children per year, before steadily
declining and virtually ceasing in 1993.

There is no summary of the number of private and individual adoptions
up to 1993. If the adoptions carried out via AC are deducted from the total
number of adoptions from Chile, it emerges that just under 160 private and
individual adoptions were carried out up to and including 1992. The total
number of adoptions from 1993 until today amounts to just over 30. All
are private adoptions?

Table 4.1 shows the number of children adopted from Chile per year
1973-1992.

'AC. Adoption Center's activities in Chile, 2016-08-16, received by MFoF on 23 August 2016, dnr
AD36:256:11/15.
2Requests for adoptive children from Chile have mainly come from families of Chilean descent.
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Table 4.1 Number of adoptions from Chile per year, 1973-1992

Year Number of Year Number of Year Number of
adoptions adoptions adoptions

1973 6 1981 179 1989 68

1974 17 1982 129 1990 45

1975 83 1983 126 1991 16

1976 189 1984 104 1992 7

1977 215 1985 99

1978 214 1986 85

1979 216 1987 70

1980 175 1988 56

Source: MFoF.

The total number of intercountry adoptions from Chile is unclear, but it is
estimated that at least 20,000 children were adopted internationally
during the period 1960-1990.3However, the organization Nos
Buscamos®estimates the total number at 50,000 during the period 1950 to
1990.3

4.4 Background to intercountry
adoptions from Chile

4.4.1 Economic crisis and military dictatorship

Already in the early 20th century, Chile laid the foundations of a modern
welfare society and until 1973 was South America's only functioning
democracy. Salvador Allende became the world's first democratically
elected Marxist president in 1970. His government nationalized foreign
companies and banks, among other things, and handed over large land
holdings to workers' cooperatives. As a result, investors were scared away
and capital flowed out of the country. Increased consumption led to
shortages of goods, price rises and inflation. Unemployment rose. The
United States and other countries withdrew their economic aid to Chile
and the Chilean government was denied loans from major US banks. The
country's opposition openly called for

3 MFoF. Travel report Chile. June 22, 2022, dnr 2022:394, p. 7.

4Nos Buscamos is an organization that works to reunite adopted persons from Chile with their
original families.

SNational Institute of Human Rights (2023), Annual Report 2023: Situation of Human Rights in
Chile, p. 365.
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the military into action, leading to a military coup in 1973. Following the
coup, political parties and trade union activities were banned, and martial
law and strict censorship were imposed. More than 3 000 people were
killed by the regime and thousands were arbitrarily arrested, some
disappeared and others tortured. Opposition members fled the country,
including to Sweden. The junta introduced a market-economy programme
of privatization, welfare cuts, and free trade.SThe economic crisis made the
social situation very difficult for many families. Abandoned children lived
on the streets or were handed over for care in orphanages. A document
submitted to the Adoption Commission by the association
Chileadoption.se’states that the Chilean government estimated that there
were 65 000 children living in an 'irregular situation' in Chile in 1974.
The document states that these children often do not understand the
Spanish language and Chilean customs and that they are a breeding
ground for Marxists. It also describes corruption, poverty and prostitution
in the orphanages and that the situation for these children is dramatic.
Action needed to be taken at national level and with the necessary
resources.’In an article in 1977, Dagens Nyheter wrote that of 17 000
children in a slum area, over 60 percent suffered from severe
malnutrition. Child mortality had increased by 18%. According to the
article, the regime was aware of the situation and had set up special
clinics for children, but 9 out of 20 children died in these care
centers.’Many officials in Chile saw international adoption as a solution
for these children.

%This section is based on the Foreign Policy Institute, Country Guide:
https://www.ui.se/landguiden/lander-och-omraden/sydamerika/chile;/.

"The association Chileadoption.se was founded in 2018 and works, among other things, to make
adoptees in Sweden and the general public aware of Chile's criminal investigation into illegal adoptions.
SRepublica de Chile. Junta de Gobierno. Acta No 112.-a. Document submitted to the Adoption
Commission by Chileadoption.se on October 9, 2024.

“Dagens Nyheter. Chile's economy is good says the junta but... Children are starving to death. Great
distress in the slums. Published 1977-07-17.
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4.4.2 Initially, Chile's approach to international adoptions was
very restrictive

The AC began its contacts in the country in 1970 and held talks with the
Ministry of Justice in Chile about the adoption procedure.'°The Chilean
government's attitude towards international adoptions was initially very
restrictive. This is what the Swedish ambassador wrote to a private
individual in March 1973:

According to what I have heard so far, it is not easy for a foreigner who is
not resident in Chile to adopt a child. The reason for this is that it is felt
that there is insufficient control and that adoptions abroad can easily
become a form of child trafficking. Then there are many Chileans who
want to adopt children and the authorities prefer that the children are
reserved for them™?:

However, the restrictive attitude of the political authorities was not
always shared by the local authorities and child welfare courts, which
saw adoption as a solution for children in orphanages or living in
extreme poverty with their families. A memorandum from AC in 1978
states that over the years AC's representatives worked with the
authorities in Chile, not only in Santiago but all over the country, mainly
in southern Chile, for example in Rancagua-Temuco and Concepion.
This work eventually bore fruit and the scope of the activities
increased'?.

According to Chilean historian Karen Alfaro Monsalve, the Chilean
government's attitude towards international adoptions changed over time.
In 1978, Chile adopted a five-year National Plan for Children (Plan
Nacional de la Infancia), administered by the Chilean Ministry of Justice.
The plan introduced the concept of social vulnerability. Being poor was
considered to be living in a socially vulnerable situation, even if the child
was cared for by its parents. Through this new child policy, adoption
came to play an important role in the Chinese child protection
system.'3According to Alfaro, there was also a political

10A-C. Gudmundsson et al (2015), Adopted firom another country. On cooperation with children's
countries of origin, p. 272 and AC. Adoption Center's activities in Chile, 2016-08-16. Submitted to
MFoF on 23 August 2016, dnr AD36:256:11/15.

'MINISTRY OF FOREIGN AFFAIRS. Letter from the Swedish ambassador to Chile to a Swedish
private individual, March 12, 1973, 12/66 R 34 Vch.

12 AC. Chile. 1978-09-12. E4 Chile country binder 1975-87.

13Second Chamber of Parliament of Chile (2019), Report of the Special Commission to

Investigate the Conduct of State Bodies in relation to Irregularities in the Adoption and
Enrollment Processes of Minors and the Control of their Travel Abroad, p. 65.
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willingness to significantly increase the number of adoptions in order to
improve the reputation of the Chilean military junta.!'4

4.4.3 AC was first in Chile and their adoption activities became a
model for other countries

AC's activities became the first example of international adoption mediation
that took place in an organized form from Chile and from the beginning
AC was the only one to mediate children from Chile.">In a letter from
AC's office in Stockholm to AC's representative in Chile, it is stated that
Chile's child welfare authority, (Sename) sets AC's activities as an
example and model for all other activities.'®

4.5 Actors, regulation and the Swedish
adoption process in Chile

4.5.1 AC is the only authorized association that
mediated adoptions from Chile

One of the first international adoptions is said to have been carried out in
the mid-1960s by a Swedish missionary couple who founded an
orphanage in the town of Lautaro, just north of Temuco in southern Chile.
However, more organized adoption activities started in 1973 when AC
placed the first children in Sweden. AC is the only Swedish adoption
organization that has been active in Chile. AC ended its activities in Chile
in 1992. During the period 2016 to 2019, AC was again authorized to
work with international adoptions from Chile. However, no adoptions
were mediated during that authorization period!”.

The Children Above All (BFA) was authorized to provide adoption
services in Chile from 2008 to 2011'8but provided

(49K Alfaro Monsalve and J. L. Morales (2021), Chilean children adopted by Swedish families.
Diplomatic proximity in times of Cold War (19/3-1990). Translated by Erika Tanacs. Historia
Critica n.° 81 (2021): 71-94 and Riksdagens andra kammare Chile (2019). See also Daily News.
Pinochet used adoptions to influence Sweden. Published 2021-10-26.

SAC. Travel report Chile April 14-22, 1990. E4 Chile AC Country binder 1975-87 and memo on
Adoption Center activities in Chile. 2004-03-11.

16 AC. Letter to the AC representative in Chile, January 26, 1982. Corr Chile 1974-92.

17 MFoF. Annual report 2016, 2017, 2018 and 2019.

ISMIA. Decision of February 3, 2009, No 61:719/08 and decision of October 12, 2009, No
61:533/09 No 8.
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no adoptions as they were refused accreditation by Chile.!®

Reasons why AC ended its operations in Chile

According to the AC, there were several reasons why they ended their
activities in Chile in 1992. Over time, the number of children referred to
AC from the courts in Chile decreased. This was because more children
were being adopted nationally but also because lawyers working on
behalf of individual families were conducting outreach directly to pregnant
or new mothers.?2’The AC did not want to engage in that way of
working.?'A 1990 AC travel report states:

Initially, AC was the only one adopting children from Chile. In recent
years, demand from around the world has grown incredibly. We are now
almost completely out of competition. Interest in domestic adoptions has
increased, but foreigners have found ways to leave Chileans without
children. It is mainly Americans, Italians and French who "buy" children
in Chile*.

The AC reorganized its activities in Sweden and more and more

demands were made on how the work was conducted and organized
abroad. AC wanted more continuous and direct contact with the
authorities in each country and for the traveling families to be taken

care of in a certain way. The AC representative in Chile felt that the
office did not understand how she worked and she did not want the
families to travel

to Chile to collect the children because she felt they did not understand
how to behave. Dialogue was complicated by the fact that the falling
number of adoptions meant that AC had to reduce fixed costs and lay off
staff. The representative was dismissed in 1991 and subsequently paid on
a case-by-case basis?3.

19E-mail from BFA 2023-01-30. See also MIA. Country report for Chile 2011-09-05, received from
BFA to MIA 2011-09-06, dnr 64:390:2/11.

20AC. Adoption Center's activities in Chile, 2016-08-16, received by MFoF on 23 August 2016, dnr
AD36:256:11/15.

21A-C. Gudmundsson et al (2015), pp. 271-273, memo from AC, Adoption Center's adoption activities
in Chile, 19/1-1992 and meeting with former employees of AC on September 6, 2022.

22 AC. Travel report from Chile, April 14-22, 1990. AC E4 Chile Landpédrm 1975-87.

BAC. Adoption Center's activities in Chile, 2016-08-16, received by the MFoF on 23 August 2016,
ref. AD36:256:11/15.
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4.5.2 Role of Swedish authorities in adoptions from Chile

From 1966 to 1971, the National Board of Health and Welfare was
responsible for arranging international adoptions. Thereafter, the
responsibility lay with the Advisory Board of the National Board of
Health and Welfare. In 1973, the mediation work was taken over by the
Board for International Adoption Issues (NIA) within the National Board
of Health and Welfare. At that time, a cooperation agreement was also
concluded between the NIA and AC, which meant that AC was
responsible for contacts with authorities and institutions in Chile. AC
received expressions of interest in adoptions and provided information
and assistance to adoption applicants. When AC wanted to place children,
AC had to make a written request to the NIA's placement committee, read
more in Volume 2, Chapter 3. In 1979, AC took over responsibility for the
placement work, while the NIA was responsible for supervising the
activities.

During the period 1985 to 1996, the municipal social welfare
committees were responsible for examining the reliability of the
intermediation method the applicant intended to use for private adoption.
The opinion of the NIA had to be obtained. Since 1997, the NIA, the MIA
and then the MFoF have examined the acceptability of the intermediation
method for private adoption.

Until 1999, adoption decisions were taken in Swedish courts.

Since 1999, the adoption decision is made in Chile before the child leaves
the country and the MIA and then MFoF have examined whether it can be
approved in Sweden.

The Ministry for Foreign Affairs and the Swedish Embassy in Chile
have assisted the Ministry of Justice, the NIA, the MIA and subsequently
the MFoF and Swedish courts with information on Chilean adoption
legislation. The Swedish Embassy in Chile has granted the child an entry
visa to Sweden. When the visa expired, the Migration Board®*granted the
child a temporary residence permit in Sweden pending a Swedish court
decision on adoption.

Sweden has not had an adoption agreement with Chile

Despite attempts by Sweden, no agreement on cooperation on adoptions
has ever been concluded between the countries. Correspondence
between the Swedish Embassy in Chile and Swedish authorities shows
that the AC representative in Chile worked intensively to bring about
such an agreement. In February 1974, for example

24Until July 1, 2000-the authority was called the National Immigration Board.
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a judge from a child protection court in Chile, on behalf of the Chilean
Ministry of Justice, visited Sweden on the issue?

4.5.3 Operators in Chile

Until 1988, the entire adoption process in Chile was handled by courts or
notaries. However, many actors were involved in the adoption process in
different ways, such as social workers, lawyers, doctors, midwives and
nuns.?°The adoption decision was taken by the local juvenile courts
(Juzgados de Menores), which had special social workers attached to
them. They in turn liaised with social workers working in hospitals and
orphanages.?’

Chile's child welfare agency, the Servicio Nacional de Menores
(Sename), was created in 1979 but its mandate did not include adoption. It
was not until 1988 that Sename was given some role in the adoption
process by receiving applications from foreign adopters and providing an
opinion to the court.?®Sename was to investigate whether there were
Chilean parents who could adopt the child and that the foreign adopters
met the requirements of their home country. The compliance of the
foreign adopters with the requirements of their country of origin would
be verified by the Chilean consul in that country®.

Since 1999, adoptions can only be processed by Mejor Nifiez(?
(formerly Sename) and those organizations authorized to run adoption
programmes. Mejor Nifiez is required to maintain national registers of
children considered for adoption and registers of those who have gone
through the process and are considered suitable as potential adopters3!.

2MINISTRY OF FOREIGN AFFAIRS. Letter from the Swedish Embassy in Chile to the
Ministry of Foreign Affairs, January 30, 1974, R34 Vch.

26 Meeting with Mejor Nifiez in Santiago 2022-10-26.

@7 C, Lindgren (2010), International adoption in Sweden. Policy and practice from the sixties to the
nineties, p. 110.

28 This was an adaptation of the Convention on the Rights of the Child, ratified by Chile in 1990.
2MINISTRY OF FOREIGN AFFAIRS. Correspondence on legislation from the Swedish Embassy
in Chile to the NIA, June 1988, R 34 Vch.

30Servicio de Proteccion Especializada a la Nifiez y Adolescencia (Specialized Protection Service

for Children and Adolescents).

31Article 5 Law 19 620 of 1999.
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4.5.4 Chile's adoption legislation before 1988

In 1934, the first adoption law was passed in Chile.3?It was replaced by a
new law in 1943.33The form of adoption was weak, which meant that
adoption gave the adopted child the status of son or daughter of the
adopters without terminating its connection to the original family.
Information on the biological parents remained in the Chilean civil
registry.

In 1965, a new Adoption Act was passed, which remained in force
until 1988.34The new Act provided for strong adoption, and all legal ties
to the biological parents were severed.>*In strong adoption, all background
information was kept confidential, and any information that might link the
adoptee to the original parents was to be destroyed once the case was
settled.3*Children were registered as born into the adoptive family and the
first entry in the population register was deleted.3’In order for a child to
be adopted, children under the age of seven had to have been in the care
of the adopter for at least two years before the adoption. For children over
seven, the period of custody was four years.*¥During the probationary
period, children and adopters had to live together to ensure that the
adoption was in the best interests of the child. Children could be adopted
if they were abandoned, orphaned, had unknown parents or were the
children of one of the spouses (step-child adoption).

Children in the care of public or private institutions could also be
adopted if their parents had not shown a lasting and genuine interest in
them3°.

There was no specific regulation for international adoptions (it was
only introduced in 1988). For international adoptions, a 1967 law
regulating the protection of minors was applied.**The juvenile court of
the region where the child lived appointed the prospective adoptive
parents as guardians (tuicion) and granted them permission to take the
child out of the country. The actors involved

32 Act No 5343 of 1934.

33 Law No 7 613 of 1943.

34 Law No 16 346 of 1965.

35 However, Law No 7 613 regulating weak adoption also remained in force.

36However, as the children who were adopted internationally were not adopted in Chile, these
background data remain in Chile.

37 Meeting with Mejor Nifiez in Santiago 2022-10-26.

38 Article 2 Law No 16 346 of 1965.

IMINISTRY OF FOREIGN AFFAIRS. Letter from the Swedish Embassy in Chile to the Ministry of
Foreign Affairs, November 21 1977, No 223, R 34.

“Law No 16 618 of 1967.
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in the process were the courts and the Chilean Civil Registry (Registro
Civil).

4.5.5 1988 Adoption Act

In 1988, the 1965 Adoption Act was replaced by a new Act which also
contained rules for international adoptions.*! The purpose of the new Act
was to ensure that infants would primarily be adopted nationally and that
older children would be considered for international adoption.*The Act
regulated both strong and weak adoption. For strong adoption, the child
must be an orphan, have unknown parents or be abandoned.**The child
must have been in the care of the adopter for at least six months
continuously before adoption.**The rules on confidentiality were
amended, which meant that the background information on the adoption
would no longer be destroyed but kept by the Chilean civil registry office.
Both the adoptee and the original parents could now have access to their
files®.

In the case of international adoption, the child
left the country with an exit permit

For children who were to be adopted in another country, it was still the
case that the child was not adopted in Chile but the courts granted an exit
permit for the child. An exit permit could be granted if a child was an
orphan, had unknown parents or was abandoned. The question of whether
the child was abandoned was dealt with in a separate decision and applied,
inter alia, to children in orphanages if they were left there by parents or
guardians with the express intention of relieving them of their legal
obligations towards the child.**Sename was given a role in the adoption
process in that all applications for permission for a child to leave Chile
were to be sent to Sename, which forwarded them to the court together
with an opinion on whether it was appropriate for the child to leave the
country.

41 Law 18 703 of 1988.

42 This was an adaptation of the Convention on the Rights of the Child, ratified by Chile in 1990.
43 SOU 1989:100 Adoption issues, p. 113.

44 Article 8 Law 18 703 of 1988.

45 Meeting with Mejor Nifiez in Santiago 2022-10-26.

46 SOU 1989:100, p. 113 £.

4"Email from Sename to MFoF on February 12, 2018, ref. no. 4.2.2:1043/17 no. 17.
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If a child was allowed to leave the country to be adopted abroad, the
respective consul would ensure that the adoption took place abroad. The
Chilean consul in the receiving country would oversee the adoption and
send a copy of the judgment to the Ministry of Foreign Affairs in Chile.
The Ministry of Foreign Affairs would in turn inform the Chilean civil
registry office.**From 1988 onwards, the prospective adoptive parents
also had to travel to Chile to sign their adoption application in court and
collect the child.*

Subsidiarity principle introduced in 1990

In 1990, Chile ratified the UN Convention on the Rights of the Child and
the principle of subsidiarity was introduced into legislation. An adoption
unit was created at Sename, which took over the management of the state
orphanage Casa Nacional del Nifio in Santiago de Chile (hereafter
referred to as Santiago), previously a private institution of the Church.
Sename also introduced a program to promote domestic adoption and
created adoption units for this purpose in some regions>.

4.5.6 Adoption decisions in Chile from 1999 onwards

In 1999, Chile ratified the 1993 Hague Convention and in the same year
the current adoption legislation came into force.’! The law makes a clear
distinction between national and intercountry adoption.>>The adoption
must always be carried out in Chile, which means that from 1999
onwards the child always leaves the country as adopted.

Adoptions may only be processed by Mejor Nifiez and the
organizations authorized to conduct adoption programs. The adoption
process takes place in two stages; one is pre-adoption and aims to declare
the child eligible for adoption and the other is the adoption process itself.
Mejor Nifiez is responsible for maintaining national registers of children
up for adoption and registers of the persons

48 Article 46 Law 18 703 of 1988.

ONIA. Annual report 198/88, 1988-10-19, dnr 1:341/88 and AC's Travel report Chile May
16-25, 1989. AC E4 Chile country binder 1975-87.

30 Second Chamber of Parliament Chile (2019), p. 39 f.

Sl Law 19 620 of 1999. In the fall of 2022, a proposal to amend the law was discussed in Congress.
$2National Institute of Human Rights (2023), p. 380.
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who have gone through the process and are considered suitable as
potential adopters>3.

The law gives the adoptee the right to access all their adoption
documents. However, copies of the judgment or the background to the
adoption can only be disclosed by court order, at the request of the
adoptee, the adopters or their relatives in the direct ascending or descending
line.>*Mejor Nifiez will provide support and advice to adoptees who wish
to trace their origins.

In 2003, Chile ratified the Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child prostitution and child
pornography.

4.5.7 Organization of the Adoption Centre in Chile

When AC started its contacts in Chile in 1970, children came to Sweden
both through private agents and through an agent that AC hired in
Chile.>’Since AC's agent lived 30 miles from Santiago and AC wanted a
contact in Santiago, they contacted a Swedish woman in 1971 who had
helped her sister and a couple of other families with the adoption of
Chilean children.’*The woman had come to Chile in 1965 with her
Swedish husband but married a Chilean man in 1971 who had worked as
a police chief in Santiago. AC began its work in Chile with a small office
in the Swedish woman's home.>"Initially she assisted AC on a voluntary
basis, but in 1979 she was hired by AC and had a monthly salary until
1991.38The woman became AC's Latin American representative and over
the years built up an extensive adoption operation with its own social
workers, foster mothers and a pediatrician. Information has been
circulated that AC's representative in Chile was employed at the Swedish
Embassy in Santiago and was also covered by diplomatic immunity. After
extensive searches in all the Ministry's archives, the Ministry has not
found any information that the representative was employed

53 Article 5 Law 19 620 of 1999.

3 Article 27 Law 19 620 of 1999.

S5SBefore 1979, individuals residing in another country did not need permission from the National
Board of Health and Welfare to place children with residents of Sweden.

SAC. Report re: background and current adoption situation in Chile, contact with Instituto
Interamericano del Nino, Montevideo. Trip to Chile and Uruguay 14.11-26.11 19/5. AC corr Chile 1974-
92.

STAC's representative's lawsuit against Chilevision 2018. The Adoption Commission has ordered
the Swedish translation.

BAC. Adoption Center's activities in Chile, 2016-08-16, received by the MFoF on 23 August 2016,
ref. AD36:256:11/15.
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within the MFA or locally at the embassy in Santiago. There is also no
information that a diplomatic passport was issued for her.*®

AC's activities were concentrated in the Auracania and
Biobio regions

A report by the Chilean Parliamentary Commission on Illegal Adoptions
(see section 4.6.2) states that many of the persons adopted to Sweden
come from the Auracania region.®*The AC representative in Chile worked
closely with the chief judge of Temuco, the central city of the region.
They had been close friends since 1973.'When the AC representative in
Chile started the adoption work, she cooperated mainly with the courts in
Rancagua and Concepion.®?Concepion is located in the Biobio region.
Later, the courts of Valdivia, Talcahuano, Vina del Mar, Traiguen and
Santiago were added.

Initially, the judge in Temuco cooperated only with AC, but from
the mid-1980s onwards, the judge began to place children for private
adoption, mainly in Switzerland and Belgium.%In the late 1980s, AC's
cooperation with the Temuco court ended. According to AC, the judge
blamed a scandal in Lautaro in which a social worker had been accused
of child trafficking, but AC claimed that the judge "favored" the
Norwegian Adoptions Forum.®

4.5.8 Specifically on escort activities from Chile

AC had an agreement with SAS to escort children from Chile. According
to a former SAS escort hostess, they received the children at the airport in
Santiago. It was a Swedish woman who handed over the children®>

%9 E-mail from the Ministry of Foreign Affairs to the Adoption Commission 2023-01-23 and 2024-
12-17.

60 Second Chamber of Parliament Chile (2019), p. 79.

SIAC. Letter from the AC representative in Chile to the AC office in Stockholm, October 16,
1987. Corr Chile 1972-94.

62AC. Report on the background and current adoption situation in Chile, contact with Insti- tutio
Interamericano del Nino, Montevideo, trip to Chile and Uruguay 14.11-26.11 19/5. 1975-12-15. Corr
Chile 1974-92.

63Copy of the Chilean criminal investigation's interview with a former judge of the Children's and
Juvenile Court in Temuco on 2022-07-05.

%4AC. Travel report Chile + Paraguay and Argentina April 14-22, 1990. AC E4 Chile Landpdrm
1975-87.

SSInterview with a former SAS escort hostess on August 29, 2023.

172



SOU 2025:61 Irregularities in adoption activities in Chile

A travel report from AC in 1985 shows that it was AC's representative in
Chile and one of AC's employed social workers who accompanied the
children to the airport. One of AC's foster mothers and her husband also
traveled with the children to the airport in cases where there were no more
than two children traveling.®*The flight was to Copenhagen with a
stopover in Lisbon. Each escort hostess escorted two children. The
children from Chile were of mixed ages, some very young and others
older.7A 1975 AC travel report states that AC was the second largest
customer on SAS flights from Santiago to Stockholm.58

The AC representative and AC social worker in Chile, the director
of the orphanage in Lautaro and the Swedish missionary couple who
founded the orphanage in Lautaro also escorted children from Chile.
For example, the Swedish missionary couple is said to have escorted
eight children on one trip®.

In 1983, Chile required the prospective adoptive parents to come to
the country to pick up the child themselves.”’In practice, however, child
escorts continued until 1988, when prospective adoptive parents were
required to appear in court in Chile.”!

The NIA made recommendations on escort activities in 1983

The NIA's first handbook for adoption agencies in 1983 states that when
choosing an escort, the best interests of the child should be a primary
consideration and financial considerations secondary. In the case of
escorting older children, if possible, the escort should be able to speak the
child's language. The person who would escort the child must have
practical experience in childcare and travel experience. Furthermore, it is
stated that an escort should not escort more than two children at the same
time(72)

%AC. Report from trip to Chile 1985-02-01-1985-02-11. 1985-02-19. AC E4 Chile Land- binder 1975-
87.

7 Interview with a former escort hostess at SAS 2023-08-29.

SAC. Report on: background and current adoption situation in Chile, contact with Insti- tuto
Interamericano del Nino, Montevideo. Trip to Chile and Uruguay 14.11-26.11 19/5. AC corr Chile
1974-92.

%NIA. Notes from the AC - NIA meeting on August 22, 1980 and Notes kept at the AC - NIA
meeting on August 21, 1980.

TONIA. Annual Report of the National Intercountry Adoption Agency, NIA, July 1 1982-June 30, 1983
and NIA Minutes 1983-01-20.

"V AC. Letter to prospective Chilean families. November 30, 1988. AC E4 Chile country binder 1975-87.
2NIA. International Adoptions. Handbook for Adoption Organizations. 1983, p. 18.
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4.6 General information on irregularities in
Chile's adoption activities

4.6.1 Introduction

There have long been suspicions and rumors that children were stolen for
adoption in Chile during the 1970s and 1980s. There have also been
reports that children of opposition members murdered during Pinochet's
military dictatorship were placed in orphanages and then adopted
internationally.”’During the 1970s, the Chilean media reported on the
"scandalous traffic of Chilean babies" to Sweden and elsewhere. In 2017,
several reports on illegal adoptions were broadcast on Chilean television.

In this section, we review the general findings on irregularities in
intercountry adoptions from Chile.

4.6.2 Previous investigations into intercountry
adoptions from Chile

There have been previous reviews of intercountry adoptions from Chile by
the receiving countries Denmark and Switzerland.

Norway's ongoing investigation is looking into adoptions from Chile and
is due to report in December 2025. Several investigations have also been
launched in Chile, see below.

Criminal investigation into irregularities in international
adoptions from Chile

In 2017, Mario Carozza Espinoza, a judge of the Chilean Supreme Court,
was assigned to investigate human rights violations during the military
dictatorship in Chile. In his work as a judge, Carozza had already come
across cases of illegal adoptions in the 1980s. It involved 600 seized
adoption files. For various reasons, they were not investigated further at
the time, but Carozza reopened the cases as part of his investigation into
human rights violations during the military dictatorship-

BSHAW (Zurich University of Applied Sciences), (2023), Evidence of illegal adoptions of children
from ten countries of origin in Switzerland, 19/0s to 1990s. Inventory of documents in the Swiss
Federal Archives, p. 45.

74Meeting with Judge Mario Carozza Espinoza at the Supreme Court in Santiago 2022-10-25.
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no one to expand the mandate to include suspicions of irregularities in
connection with national and international adoptions. In summer 2019,
the investigation was split into two parts: one continuing to investigate
human rights violations during the dictatorship, and another investigating
adoption activities from the 1970s onwards. Judge Jaime Balmaceda
Errdzuriz was appointed to lead the latter investigation. In practice, the
work is carried out under the direction of the Chilean Investigative Police
(PDI).7In 20135, the organization Nos Buscamos met with a social worker
employed by the AC and was given access to 700 adoption files, 475 of
which concerned Sweden. Nos Buscamos handed over these files to the
criminal investigation in 2017.7The files contained background
information on the adopted children, the living conditions of the mothers,
a list of 29 social workers and details of financial transactions.”’In
addition to these files, Chilean police have seized hundreds more
documents from the home of one of the social workers contracted by the
AC, from which a further 371 children could be identified.”®

The investigation team focuses on the work and responsibilities of the
Chilean authorities in terms of how children were taken into care, how
background investigations were conducted, and on what grounds the
children were declared available for adoption in Chilean courts.””The
offense is abduction of a minor.8°

In February 2024, the association Chileadoption.se submitted a letter
to the criminal investigation in which they expressed serious concern
about the investigation process. According to Chileadoption.se, the
criminal investigation does not follow internationally recognized
requirements for how a criminal investigation should be conducted. The
letter states that the complainant has given testimony without access to
legal counsel and an interpreter and that cases have been closed without
the complainant being informed of this. In addition, the investigation has
disclosed sensitive personal data to third parties. Chile-adoption.se
believes that confidence in the investigation has thereby

75 Meeting with Judge Mario Carozza Espinoza at the Supreme Court in Santiago on 2022-10-25.
76 MFoF. E-mail from the Swedish Embassy in Chile to the MFoF on March 7, 2018, dnr 43.1:90:10/18.
7'The Guardian. I just needed to find my family': the scandal of Chile's stolen children. cerad 2021-01-
26.

78Chilean adoptees worldwide. An update from Mr Mario Carroza, and his team of investigators about
the current findings. 2018. See also The Guardian. She was told her babies were dead. Instead they were
sold abroad. What happened when she met them 40 years on? Published 2024-04-27. MFoF. New
information from the criminal investigation in Chile on international adoptions

on January 25, 2019.

80Meeting with a representative of the criminal investigation in Santiago on 2022-10-25.
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